
Amicus Curiae       Issue 106     Summer 2016

4

evidenced by comparatively low and decreasing levels of claims 
per head of resident population outside Greater London and 
the south east of England. The market for public law legal 
services is shrinking, especially outside southern England. 
The majority of solicitors issuing judicial review claims in 
the Administrative Court issue only one claim in any given 
year, and the majority of barristers they instruct also appear 
only once per annum. Though the data suggest that judicial 
review performs a range of functions, any demarcation 
between discrete specialisms of administrative, constitutional 
and human rights law is not reproduced at the level of legal 
practice, nor is it likely to be given the tiny number of cases 
involved. Judicial review practice is not highly individuated, 
nor is it a “lucrative industry”. Indeed more than 30 per cent 
of applicants in ordinary civil claims are now unrepresented.  

There is some evidence of a two-tier jurisdiction: one 
tier (primarily based in London) comprising a largely 
constitutionalised court determining high-profile cases 
involving elite decision-makers such as high-ranking members 
of central government, dealing with claims of national public 
interest and ensuring consistency across tribunalised, devolved, 
national and international legal regimes; another (local) tier 
primarily concerned with issues of importance to local 
communities and routine individual grievance (street-level 
bureaucratic) applications often issued by litigants in person. 
The picture seems to be one in which the Royal Courts of 
Justice in London are the apex for generating complex public 
law doctrines and for creating the kind of constitutionalism 
characteristic of the reformation. Findings about the activities 
of solicitors and barristers and the topics of largely local 
litigant in person litigation reinforce this division. The non-
constitutionalised half of judicial review concerns individual 
grievances or own fact claims that are often non-complex and 
mainly issued in person or by local non-specialist solicitors; in 
these circumstances traditional ultra vires, private rights and 
some versions of political constitutionalism may provide the 
better explanation of social practice.

Common law constitutionalism and the reformation tend 
to focus only on specifically legal values evident in higher-level 
constitutional claims. Whilst private rights-inspired political 
constitutionalism may give more prominence to the role of 
judicial review in resolving individual grievances, this account 
does not capture how the Administrative Court addresses these 
claims and their significance to the broader advancement of 
individual justice. Empirical scholars and theorists alike have 
stressed the importance of judicial review in mediating value 
conflicts and providing a sense of individualised administrative 
justice. My analysis of case law suggests that value conflicts are as 
evident in street-level bureaucratic individual grievance claims 
as they are in higher-level constitutional or public importance 
cases. Judicial review for the advancement of justice and good 
governance recognises that the practice is concerned with 

mediating conflicts among a wide range of values, some more 
legally flavoured and others more administratively favoured 
(good governance especially).

FROM VALUES TO GROUNDS AND 
DOCTRINE 

On analysing 482 substantive judicial review judgments I 
conclude that existing accounts of the doctrinal grounds of 
review, most notably the current fixation with incrementally 
grading substantive review, do not fit with how judges decide 
cases at the coal face. I argue for a simplified taxonomy of 
grounds peeled off from judicial practice. This eschews fine 
conceptual demarcation, but is sufficiently concrete to provide 
pegs for organising arguments. The new taxonomy includes; 
mistake, ordinary common law statutory interpretation, 
procedural impropriety, discretionary impropriety, breach of 
human rights or equality duties and significant public interest 
or constitutional importance (Reconstructing Judicial Review, chs 
6 and 7). 

The mistake ground is developed from the roughly 14 per 
cent of cases where the defendant’s decision was obviously 
wrong, regardless of whether the mistake was of logic, law or 
fact. 

Procedural impropriety continues to be a useful category 
despite the unclear boundary between procedure and 
substance, largely because ordinary citizens can distinguish 
concepts, such as a fair hearing, bias and the need for some 
degree of consultation, from the decision itself in a useful 
(if not absolute) manner. Procedural fairness is recognised 
as having elastic qualities, not “engraved on tablets of stone” 
(Lloyd v McMahon [1987] AC 625,702 (Lord Bridge)). It is 
already understood as an interpretive concept the meaning of 
which is dependent upon social context. 

The orthodox terminology of “illegality” was rarely referred 
to in the sample of cases; the most common categorisation 
was “unlawful”, and this applied to instances where a public 
decision-maker had misinterpreted their statutory grant of 
power. Judges applied ordinary principles of common law 
statutory interpretation that comprise particular forms of 
rationality, including linguistic or ordinary language rationality, 
systematic rationality,  pragmatic rationality,   purposive 
rationality and moral rationality. The choice to apply one 
particular conception of rationality above another came down 
to an assessment of the consequences of that choice in light of 
the values at stake. 

My fifth category, breach of an ECHR-protected right or 
equality duty, encompasses two species of statutory appeals. 
It is part of the traditionally flexible nature of the common 
law that rights claims can be raised in any proceedings. The 
distinguishing characteristic of the Administrative Court 
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INTRODUCTION

Laws of comprehensible quantity and good quality, precise 
and transparent statutes are essential elements of rule of law. 
Legislation in all European countries and the European Union, 
however, fails to reach these goals. The number of laws, as 
enacted, and the quantity of the body of law is constantly 
increasing. Undoubtedly, excessive legislation is a criterion of 
quality deficits, for laws which one cannot know or understand 
cannot be effectively implemented. But quality standards fail 
to be met in many more respects, namely in a formal sense. 
The law should be as simple as possible and formulated in 
a plain language, unless the addressees are specialists (eg in 
technology). The law also should obey a coherent structure; 
style, wording, the use of references, general clauses etc must 
be properly used. The reality is that legislation often neglects to 
follow these rules.  This is a standing complaint in all European 
countries; legislation is neither transparent nor understandable 
and close to the citizens. Instead, it is often superfluous and 
irritating.

Legisprudence is scholarship in legislation, and in the form 
of research, publication of results and teaching in legislation is 
called upon to improve this deplorable situation. Since the law 
is the primary and central instrument of government in the 
democratic and rule-of-law state, legisprudence contributes to 
“better legislation” as an essential element of better regulation 
and “better government”.

The following remarks start from some apparent trends 
in legislation today in a comparative, rather than national, 
perspective. They will then proceed to look at chances and 
limits of scholarship in legislation.

SOME TRENDS IN LEGISLATION AND 
LEGISPRUDENCE 

This article sheds light on three trends in legislation, which 
can be observed in all states of the constitutional type: (1) the 
quantity of legislative output, (2) the belief in the rationalisation 
of legislation and its progress, and finally (3) the monitoring of 
legislation by regulatory impact assessment (RIA), namely by 
judicial review. 

Legislation

Much has been written on the quality of modern legislation. 
The reasons for this may be the increase of public tasks in 
the modern welfare and intervention state, technology and 
the constitutional understanding, and that abridgement of 
individual rights requires a Parliamentary Act. Supranational 
activism and globalisation add a huge bulk of written law.

Rationalisation

Any law is of course a political decision of Parliament. 
In a constitutional state it must be based however on legal 
and “managerial” rationality. The most important criterion 
of quality of law is conformity with the body of law of the 
country. The statute has to observe the organic constitution 
and international law as well as the dogmatic constitution 
(structural principles like rule of law or the federal state and 
the civil rights section of the constitution) and to realise as 
much as possible the value-system of the supreme law of the 
country.

“Managerial rationality” covers the 3 Es: efficacy, 
effectiveness and efficiency. A law has a high level of efficacy 
(and therefore qualifies on this count) if – when implemented 
– it comes closest to the legislator’s intent. Second, a law is 
effective if it is implemented, executed, accepted and obeyed by 
as many addressees as possible. Third, efficiency –is economic 
rationality, a positive cost-result (input/output) relation. All 
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three principles are facets of proportionality, which is a core 
element of rule of law. To be effective law requires stability, 
limited quantity and transparency. The call for performance 
rationality and managerial quality may have several reasons. 
It is a general economisation of thinking which affects social 
life and governance. Partly, this is induced by doubts on the 
capacity of traditional instruments to manage new problems 
(“governability”), namely under the pressure of international 
competition. Furthermore, it might be the acceleration of 
changes in the modern world which makes it more difficult 
for laws to produce long-lasting regulations which guarantee 
equality.

Monitoring and juridification of legislation 

Control is an important instrument to increase the 
rationality of legislation. Regulatory impact assessment 
(RIA) should be used for improving legality and economic 
rationality in evidence-based empirical review ex ante and ex 
post. Parliament and government as initiators and decision-
making institutions are the first censors which monitor the 
quality of legislation, before enacting it. Also, it is Parliament’s 
responsibility to amend failed laws. In the process of RIA, 
Parliament is supported by hearings, inquiries and the scientific 
service of the house. In some countries, Parliament and 
government enjoy the support of special independent norm-
control bodies. Finally, the courts are the “watchdogs” of good 
legislation: be it that ordinary courts measure laws against the 
constitution (Marbury v Madison 5 U.S. 137 (1803)), including 
the proportionality as rationality principle, or constitutional 
courts which are exclusively entitled to declare laws void if they 
contradict the constitution. 

HOW CAN SCHOLARSHIP HELP TO 
IMPROVE REGULATORY QUALITY? 

As we have seen, three trends of legislation can currently be 
identified: legalisation of governance, rationalisation of drafting 
and monitoring, and juridification of implementation. In all 
three fields major problems occur in the course of accelerated, 
inter-connected and differentiated work. Scholarship is 
called upon to assist in adapting legislation to new conditions 
and to develop instruments to improve the quality and 
effective implementation of legislation. We may understand 
“scholarship” as research, publication and teaching.

Research

Legisprudence is the study of theory and practice of 
legislation. it looks into the whole regulation cycle, from 
impulse to amendment. It does so by:

 • analysing norms;

 • research and practice of organisations;

 • describing methods for policies and adequate goal-
setting for pieces of law ; 

 • choice of effective and efficient means of regulation;

 • assisting regulation in a precise, clear, understandable 
form and language.

Legisprudence as scholarship looks at all facets of legislation. 
It is an interdisciplinary theoretical and practical science. 
Finally, legisprudence deals with handicraft or even arts and – 
at its best – requires intuition, talent and gift:

We hold these truths to be self-evident, that all men are created 
equal, that they are endowed by their creator with certain 
unalienable rights, that among them are life, liberty and the 
pursuit of happiness. 

GK Chesterton held this text of the United States 
Declaration of Independence (4 July 1776) to be a piece of 
great literature (Gilbert Keith Chesterton, What I saw in America 
(New York, Dodd, Mead & Company, 1922/7). Comparative 
law is an essential element of legisprudence, in particular in 
search of methods for better regulation. Comparative law as 
well as supra and international legislation developed quality 
standards for procedure, goals and contents, as well as textual 
forms of legislation. Some of these standards may be traced 
from substantive and material as well as procedural principles 
of due process (L Tribe, American Constitutional Law (2nd 
ed, New York, Foundation Press, 1988), 1988, 679, 793, 947, 
1333, 1672).

Scholarship can show – namely in international and 
comparative perspective – how continental code law and 
anglo-American case law differ in coping with the afore-
mentioned problem of exuberant legislation. Scholarship 
should demonstrate, how European Union law a code law 
influenced case law systems. Legislative scholarship should 
carefully differentiate where a Parliamentary law is required 
– by constitution or purely for political reasons – and where 
lower levels of regulation would suffice; such as  delegated 
law, administrative regulation and arrangements, statutes of 
autonomous bodies, and contracts.  Legisprudence can show 
that – according to general principles of law and state (namely 
rule of law) – a law as passed by Parliament may be indispensable 
only when implementing the law may restrict human rights. 
Furthermore, e-legislation (moreover e-government) requires 
permanent study.

Publication

The results of studies in legislation are published in many 
ways – specialised papers, textbooks, and handbooks, guidelines 
for practical use. Since the addressees of the latter are drafters 
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EMPIRICAL DISENCHANTMENT 

Recent reforms to judicial review have restricted claimant 
and intervener recovery of costs, weakened interest group 
litigation, and made payment of legal aid dependent upon 
permission success in most cases, all in the name of increasing 
the efficiency of state bureaucracy and staving off vexatious 
claims. These reforms fail to appreciate the plurality of 
purposes served by judicial review and the polarised debate 
between legal and political constitutionalism at the theoretical 
level has not helped.

Whilst there has been major growth in asylum and 
immigration litigation, the number of ordinary (non-asylum 
and immigration civil judicial reviews) had remained at 
approximately 2,000 claims per annum since at least 1996. 
There has since been a significant reduction from 2,100 in 
2013–14 to 1,732 in 2014–15, likely due to the reforms 
noted above. The caseload then increased to 1,840 in 2015–16 
(data years run from and including 1 May in any given year 
to and including 30 May in any given year, see Reconstructing 
Judicial Review, chs 2 and 4 for methodology). However, in the 
calendar year 2016 it was down to just 1,605 (from Ministry 
of Justice Civil Justice Statistics 2016). Such is an example of 
what Harlow and Rawlings label the “secret dimension” of 
judicial review, “the expansion of parameters runs alongside 
a large-scale exclusion of people” (Law and Administration, 3rd 
edn (Cambridge University Press, 2009) 669). More recently 
Tom Hickman brands this “public law’s disgrace”, concluding 
that the majority of the population cannot bring judicial review 
claims, largely due to costs regimes and procedural quirks 
(“Public Law’s Disgrace”, UK Const L Blog (9 Feb 2017), 
available at https://ukconstitutionallaw.org/). 

It is, however, important to note that judicial review is 
about more than caseloads and case law. Given the proportion 
of legal issues raised with practitioners that do not make it 
as far as an issued claim and high rates of withdrawal and 
settlement both pre and post permission, it seems that the 
Administrative Court may not be the central locus of judicial 
review litigation. The resolution of most disputes takes place 
outside court and the threat of judicial review is just one 
tool in achieving this resolution. It is the symbolic nature of 
issuing an application, rather than the practical impact of a 
judgment, that seems most significant. Whatever the specific 
role of the Administrative Court, the broader social practice 
of judicial review seems largely concerned with resolving 
individual claimant grievances outside court. Given the major 
recent reduction in issued claims, there is a pressing need 
for a contemporary re-examination of paths to resolution of 
potential, but not actualised, judicial review claims.

In Reconstructing Judicial Review (chs 4 and 5) I examine the 
increased desire by government to enumerate, sometimes by 
statute and sometimes by executive measures, specific and 

limited grounds on which public power may be challenged. 
Most often political interference takes the form of additional 
procedural hurdles and circumscribed remedies designed, at 
least in part, to avoid the breadth, flexibility and potential 
wider consequences of the inherent supervisory jurisdiction.

One-third of the Administrative Court’s caseload is made 
up of various types of statutory appeals, the number of which 
has been increasing in recent years. Whilst these procedures 
can offer proportionate dispute resolution in cases turning 
on the interpretation of specialist law and policy (such as in 
planning law, professional discipline or extradition), it can be 
argued that the authority of judicial review is weakened if its 
use is limited by the availability of statutory procedures that 
may address individual grievances, but which do not perform 
the associated constitutionally symbolic purposes.

Whilst research identifies the value added by Administrative 
Court judicial review in terms of wider positive consequences 
for the administration of justice and good governance even in 
claims initially appearing to turn on their own facts, it does 
not tell us what qualifies any particular own fact claim for 
resolution via judicial review (Bondy, Platt and Sunkin, The Value 
and Effects of Judicial Review: the Nature of Claims, their Outcomes 
and Consequences (PLP, LSE, University of Essex, 2016). Peter 
Cane has described the distinction between lower level appeal 
(and review) in other courts and tribunals and higher court 
judicial review as a divide between Lexus and Lada justice 
(“Judicial Review in the Age of Tribunals” [2009] Public Law 
492, 487), but we do not seem to have any specific ex ante 
criteria for accessing the premium brand. My analysis suggests 
that the criteria include some distinct or extreme sense of 
injustice beyond mere legal error. The proportion of judicial 
review applications having broader connotations in terms 
of the exposition of legal principles, constitutional values or 
wider public interest has increased in recent years, to roughly 
58 per cent in 2015–16 (data from Reconstructing Judicial Review 
ch 4). Such data can be conceptualised in different ways. One 
can argue that the increased prominence of “higher level” 
cases alongside an overall reduction in caseload sees judicial 
review re-balancing to its ancestral role of addressing extreme 
injustices. But the question remains whether the general public 
has sufficient access to hold the administrative state to account? 

Just under half the Administrative Court’s caseload still 
concerns a small set of  topics, such as town and country 
planning, housing, and professional discipline, primarily 
involving individual grievances against routine administrative 
decision-makers. Are we to conclude that judicial review in 
these individual instances is increasingly the preserve of those 
who can afford to bring non legally-aided proceedings? 

Access to judicial review is patchy outside London and 
measures to regionalise the Administrative Court have been 
weakened by later procedural and costs reforms. This is 
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In Reconstructing Judicial Review (Hart Publishing, 2016) I 
examine theories of judicial review against empirical evidence 
and moral argument. I was particularly concerned to challenge 
the accuracy and normative value of the reformation or 
constitutionalisation theories. It was not my explicit intention 
to develop a new theory of judicial review, but through 
criticism of existing accounts and the collection of original 
empirical data, a new theory emerged; this is of judicial review 
for the advancement of justice and good governance. In the 
book I develop and utilise a unique methodology combining 
empirical evidence and moral argument to construct this new 
understanding. Having analysed social practice and considered 
its justification I am now concerned with adjustments to better 
achieve those justificatory purposes. My aim here is to sketch 
some features of judicial review for the advancement of justice 
and good governance focusing on how it might help condition 
future reforms.

HISTORICAL BACKGROUND 

My theory of judicial review for the advancement of justice 
and good governance has historical pedigree. Others have 
argued that the writs once issued through the King’s Bench 
(ancestors of contemporary judicial review applications) were 
primarily concerned with doing justice in the public interest 
where no other remedies were available or appropriate in 
relation to both public and private powers (Dawn Oliver, 
Common Law Values and the Public-Private Divide (Cambridge 
University Press, 1999) 43-7). In R v Baker (1762) Lord 
Mansfield concluded that mandamus:

ought to be used upon all occasions where the law has established 
no specific remedy, and where in justice and good government there 
ought to be one …Within the last century, it has been liberally 
interposed for the benefit of the subject and the advancement of 
justice…If there be a right, and no other remedy, this should not 
be denied (3 Burr 1265, 1267). 

AT Carter defines the early King’s Bench jurisdiction as 
being “to take cognisance of everything not parcelled out to the 

other courts” (History of English Legal Institutions (Butterworths 
1906) 85). Recently an experienced barrister described judicial 
review to me as a “gravy boat” of miscellaneous injustices. 
I argue that what appeared (and sometimes continues to 
appear) as a hotchpotch caseload is comprised of cases that 
are linked by the need to resolve conflicting interpretations 
of public law values, most specifically legitimate constitutional 
authority, individual justice (proportionate justice especially) 
and professional expertise in public decision-making (aligned 
to institutional expertise). The common law’s evolving 
interpretation of these values helps to answer the question: 
how must political and legal power be exercised in order to 
justifiably lay claim to our allegiance?

THEORY AND METHODS 

In debating theories of judicial review a stalemate has 
been reached that the judiciary has significant, though not 
necessarily absolute, responsibility for articulating concrete 
contours of the rule of law and that these contours can be 
used as a guide to develop grounds of review as well as to 
justify the practice. This has the evident weakness of masking 
disagreement over the rule of law itself alongside other public 
law values. There seems to be little consensus as to how a judge 
should go about crafting grounds of review from rule of law 
values. Some argue that the mission to protect the rule of law 
risks translating it directly into a ground of review. This lack 
of conceptual clarity can be damaging to the administration 
of justice. It has led to calls for more attention to doctrinal 
consistency and certainty, and less emphasis on constitutional 
values that may be too abstract to form grounds of argument 
in real cases. In Reconstructing Judicial Review I argue that values 
are central to understanding the practice, but that these must 
be understood as part of an evolving constructive dialogue with 
empirical facts. Contemporary theories do not fully account 
for the social practice of judicial review in England and Wales 
as it currently operates, this is because they pay little more than 
lip-service to the facts of that practice.

Reconstructing judicial review for 
the advancement of justice and 
good governance 
by Sarah Nason
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in ministries, Parliamentary staff, and lobby organisations, 
guidelines should be as practical as possible. Legislation today 
is predominantly a national matter. However, supranational 
matters, like EU-law, and global ones, eg in the international 
economy (WTO) and environmental law, increasingly have 
to be implemented. Transition from harmonisation of law in 
content and steps to unification seem to be inevitable. Law-
drafting guidelines for (good) legislation and manuals are still 
oriented to national legislation, although there is a great deal 
of common ground between them in what constitutes “good 
legislation”. It is, however, necessary and possible to develop 
principles and standards of the democratic rule-of-law state 
which determine procedures and contents of legislation 
and laws. Moreover, it is remarkable that – notwithstanding 
different styles of legislation – legal solutions to problems are 
pretty much the same, or at least similar.

Guidelines and manuals for better legislation should be 
based on these principles and standards. They cannot be 
“cookbooks” for better regulation, but they collect the results 
of “good practice” in many countries, a sample of “trials and 
errors”. In the meantime, we have a good handful of excellent 
treatises and guidelines in this perspective (for the former see 
Georg Müller/Felix Uhlmann, Elemente einer Rechtssetzungslehre 
(3rd ed, Zürich, Schulthess, 2013); Helen Xanthaki, Drafting 
Legislation, Art and Technology of Rules for Regulation (Oxford, 
Hart, 2014); Ines Härtel, Handbuch Europäische Rechtsetzung 
(Berlin, Springer, 2006); Ulrich Karpen, Gesetzgebungslehre-
neu evaluiert-Legistics-freshly evaluated (2nd ed, Baden-Baden, 
Nomos,2008); and for the latter see Gesetzgebungsleitfaden (3rd 
ed, Bern, Bundesamt für Justiz, 2007); Bundesministerium 
der Justiz, Handbuch der Rechtsförmlichkeit (3rd ed, Cologne, 
Bundesanzeiger-Verlag, 2008); Catherine Bergeal, Rediger un 
Texte Normatif (6th ed, Paris, Berger-Levrault, 2008).

 Manuals can help to reduce the quantity of law, by dealing 
with the arts to write codes instead of detailed and fragmented 
statutes, and to propose comprehensive amendments instead 
of piecemeal-engineering. The main purpose is, however, 
to improve the quality in structure, wording, technical 
instruments, like references. Guidelines should strive at 
gaining at a uniform wording of law, as far as a good form of 
legislation is concerned.

The learning legislator

Many countries which suffer from the quantity and quality 
deficiencies of legislation, as referred to previously, introduce 
projects to improve the organisation and procedure of law 
drafting and create opportunities for preparing technically 
and conceptually sound drafts through expert input and 
appropriate consultative tools and methods. In particular, they 
sensitise the legislator in ministries and Parliament, as well 
as other actors who are directly or indirectly involved in the 

law-making process at various stages and in various forms of 
legislative process. They also offer learning opportunities to 
staff in the legislative machinery. Teaching legislation at all 
stages and facets of the process is an important contribution of 
scholarship to better law-making. 

Of course national legal systems are different. General 
principles and techniques for drafting, precise, concise and 
clear legislation can, however, be taught and learned – and 
adapted to national legislative procedures. The question 
for designing courses and writing curricula are who are the 
participants, what is taught, and which are the proper methods 
to teach.

The implementation strategy of a proposed programme for 
teaching legislation combines the technical and substantive 
aspects of drafting as well as elements of the legislative process 
in a series of interrelated seminars and workshops directed at 
three different target groups:

 • key legislative actors (heads of executive departments, 
those who initiate, and those appointed to act on their 
behalf); 

 • support staff in Parliament and the executive branch;

 • a core group of stakeholders, who take interest and 
influence government policy (political parties, unions, 
NGOs, lawyers, chambers of commerce etc).  

Key government and non-governmental actors generally 
(for shortage of time reasons) will not be involved in a course 
dealing with language and technical aspects of drafting. But 
they need to understand elements of better government such as 
RIA, financing and controlling. Support staff in all institutions 
(ie the people who finally pull the cart) need to command the 
whole range of steps and contents of a law – from impulse to 
amendment, and from structure, policy-setting, and techniques 
to implementation.

The curriculum should be tailored so as to be completed 
after one year with a “Master of Legislation” (or “Master of 
Legisprudence”) qualification, and with possibly a doctoral 
programme to follow. The required basis for study should be 
a first degree in subjects such as law, social science or political 
science.  The content of the curriculum should be very basic, 
including topics such “relationship between law and policy”, 
“sources of law”, “constitutional provisions for the legislative 
process” and then “composition, style and language”, “legal 
instruments of implementation”; “RIA”, “sunset provisions”, 
“amendments”, “budget laws”, and “delegated law and other 
substitute regulations”.

Training must rely heavily on practical exercises. For 
example, as a starting exercise, each participant may be asked 
to observe one concrete action or prohibition to improve the 
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quality of his or her environment and to draft some simple 
provisions to make that happen. Individual drafts would be 
discussed in groups to connect policy demands and law, to 
explore different options for implementing the same policy, 
and to examine the implication of each option. This type of 
training and learning “on the job” is time-consuming but 
necessary if participants want to internalise relatively complex 
concepts of policy-making and how to put the plan into action.

Such courses, with comparable curricula, should be offered 
in national states and of course on the EU level.

AND FINALLY…

As for the future of legislation and legisprudence, some 
trends will be lasting and even become more intense:

 • The quantity of laws is likely to become reinforced.

 • The progress of harmonisation and unification of legal 
procedures, content and form will proceed.

 • Legislation is a matter for Parliament. It is, and should 
be, the centre of power in a democratic state.

 • Nevertheless, coordinated, agreed national drafts as 
well as supranational legislation will lower the barriers 

in between   national states. States are already – and 
will become even more so – “open states” with 
converging legislation.

 • Juridification of legislation will proceed. The judge 
is part of the legislative cycle. The courts measure 
procedures, targets, instruments and forms of 
legislation against the constitution and may be entitled 
to declare them void.

Finally, scholarship and legisprudence should be aware 
of its limitations. Legislation should be as good, precise, 
effective, efficient and as rational as possible, but it will never 
be mathematics. As John Dickinson said on 13 August 1787 in 
the Constitutional Assembly of the United States of America 
in Philadelphia: “The life of the Law has not been logic. It has 
been experience” (“Century of Lawmaking for a New Nation: 
US Congressional Documents and Debates, 1774-1875”, 
Farrand’s Records, vol 2 (New Haven, Yale University Press, 
1911) 278.       

Professor Dr Ulrich Karpen

Faculty of Laws, University of Hamburg

POLITICAL UNCERTAINTY AND SECTION 40

The Conservative Party’s 2017 manifesto made it clear that 
the decision had been taken not to proceed with Part 2 of the 
Leveson Report and to repeal section 40 of the Crime and 
Courts Act 2013. Section 40 requires courts to award costs 
against defendant publishers in cases where a claim has been 
made against them by an individual concerning the publication 
of news-related material and the defendant publisher was not a 
member of an approved regulatory organisation. The manifesto 
pledge and subsequent re-election of the Conservative Party 
has summarily curtailed the debate over section 40, which was 
the subject of a consultation mounted by Culture Secretary 
Karen Bradley last November. A report is still awaited, and to 
that extent the arguments for and against implementation of 
the section remain unresolved, but once the new government 
took office it appeared that a policy decision had been taken 
and appropriate action would soon follow. 

A slightly different picture was painted by John 
Whittingdale when delivering the Second Annual Independent 
Press Standards Organisation (IPSO) Lecture on 6 July. Mr 
Whittingdale, the former Culture Secretary and chairman of 
the Culture, Media and Sport Committee, said the reality of the 
situation was that Conservative Party’s lack of a Parliamentary 
majority meant  any immediate attempt to fulfill its manifesto 
commitment to repeal section 40 could be defeated. There 
were other areas of vulnerability, such as the attempt before 
the election to legislate through the House of Lords. In Mr 
Whittingdale’s view the case for introducing penalties under 
section 40 for publications not belonging to a recognised 
regulator was even weaker than when he was not minded to 
go ahead.  The economics of the newspaper industry have 
continued to decline, making publishers even less inclined to 
take risks when threatened with large bills for damages and 
costs combined. However, the industry should not sit back and 
it faced the task of making its arguments against section 40 
once again.

While welcoming the creation of IPSO, which he felt went a 
long way towards delivering what Leveson wanted from a press 
regulator, Mr Whittingdale highlighted a number of concerns 
over the current system of regulation. The Press Complaints 
Commission (PCC), IPSO’s predecessor, did not command 
confidence inside or outside Parliament, and was discredited 
when it appeared to turn a blind eye when evidence of abuse 
mounted during the inquiry into phone hacking. IPSO was 
promoted as being more independent and having sharper teeth 
than the PCC, with real penalties available to it and the power 
to initiate investigations. Unfortunately, IPSO’s adjudications 
look remarkably similar to those carried out by the PCC, and 
the public found it difficult to believe that in IPSO’s two years 
of existence no newspaper had done anything that merited 
independent investigation or the imposition of a fine.

Three major publication groups – the Independent, 
Guardian and Financial Times – remain outside IPSO.  Their 
continued refusal to join weakens the system IPSO is trying to 

implement, as Mr Whittingdale acknowledged. He enjoyed a 
dig at the former Chancellor, George Osborne, who as editor 
of the London Evening Standard presides over a newspaper 
that has declined to sign up to IPSO or the official press 
regulator, IMPRESS, and therefore operates entirely outside 
the system set up by the government of which he was a leading 
member. Mr Whittingdale reiterated his previously expressed 
view that Parliament never envisaged a situation where the vast 
majority of the printed media would refuse to join a recognised 
regulator. It is hard to believe that so many MPs ignored or 
disbelieved journalists and the organisations represented them 
when the printed media declared its opposition to the creation 
of the Royal Charter on press regulation. The same MPs also 
apparently forgot that the authority of the PCC, a voluntary 
regulator, was flouted by a major media player, the Express 
Group, which withdrew a number of its titles.

Although the section 40 issue will continue to rumble on, 
Mr Whittingdale issued a reminder to his audience that a more 
pressing challenge to the newspaper industry comes from the 
digital revolution. Government is taking this seriously – on 3 
July the Department for Culture, Media and Sport changed its 
name to the Department for Digital, Culture, Media and Sport 
to reflect its growing involvement with the digital sectors. These 
include parts of the media and creative industries in addition 
to other matters such as telecommunications, data protection 
and internet safety. Mr Whittingdale drew attention to the high 
quality journalism provided by the newspaper industry, and 
the “increasing cacophony of competition” for the provision 
of information from news aggregators, user generated content, 
blogs and the generators of fake news. All this has increased 
the pressure on newspapers, with local titles in particular 
suffering shrinking newsrooms and a consequent reduction 
in coverage of courts, councils and other key local activities. 
The BBC has addressed criticism that it competes unfairly with 
local newspapers by putting aside £8 million a year from the 
licence fee to fund 150 reporters who will work for regional 
news organisations throughout the UK and share their stories 
with the Corporation. This is a pragmatic arrangement which 
should benefit everyone, although it raises some regulatory 
issues. 

Julian Harris
Deputy General Editor, Amicus Curiae

Contents Issue 106 Summer 2016

1

Articles

Reconstructing judicial review for the advancement of
justice and good governance 2

The legal framework governing business organisations 
in China: gaining an understanding of its general evolution 6

Institute News           10

Articles (cont’d)

Recent trends in legislation and legisprudence in Europe:
how can scholarship help to improve regulatory quality? 21




