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COUNTERING MISINFORMATION AND
DISINFORMATION

The perceived threat to democracy presented by “fake
news” and the manipulation of data has prompted politicians
and decision-makers in the United Kingdom to address
the situation. In July the Digital, Culture, Media and Sport
Committee released a first interim report in its Disinformation
and “fake news” inquiry, accompanied by a warning that the
we all face “a democratic crisis founded on the manipulation
of personal data, and targeting of pernicious views to users,
particularly during elections and referenda.” This statement
referred in part to the findings of Investigation into the use of data
analytics in political campaigns, a progress report (also published
in July) by the Information Commissioner’s Office (ICO) on
its investigation into whether personal data had been misused
by both sides of the UK referendum on membership of the

European Union.

The ICO initiated a process which took in political parties,
data analytics companies and major social media platforms.
Evidence that Facebook, acting with Cambridge Analytica,
harvested the data of an estimated 87 million Facebook users
across the world was examined. The investigation concluded
that Facebook both failed to safeguard people’s information
and be transparent about how the data was harvested by
others, and gave notice of the ICO’s intention to fine Facebook
a maximum £500,000 for two breaches of the Data Protection
Act 1998. A second, partner report released by the 1CO
entitled Democracy disrupted? Personal information and political
influence made 10 recommendations, including a call for the
government to introduce a statutory code of practice for the
use of personal data in political campaigns.

A further contribution to the fake news and manipulation of
data debate came from the Cairncross Review; an independent
inquiry commissioned by the government earlier this year
to consider how to sustain the production of high-quality
journalism in a changing market. The review is paying particular
attention to the overall state of the news media market, but it
has quite a wide remit and is also investigating issues such as the
role and impact of digital search engines and media platforms,
and how content and data flows are operated and managed. The
review’s latest update released on 3 September quoted figures
from a YouGov survey which found that 47 per cent of those
asked believed that the quality of news reporting had declined
in the last five years. In response, the Society of Editors said it
could see no evidence of falling standards of journalism, adding
that “it is not surprising that the public may consider they are
not being best served by the media if they hear so may senior
figures using the term ‘fake news’ to undermine any reports
they are unhappy with.” However, the Society added: “There
is indeed a real problem of fake news where erroneous reports
are fabricated for a variety of purposes, but there is no evidence

this is being carried out by the established media.”
The DCMS Committee has

recommendations in its interim report, including the rejection

made a number of
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of the term “fake news”, which it says has taken on a variety
of meanings including a description of any statement that is
not liked or agreed with by the reader (step forward President
Trump). In the committee’s view the government should put
forward an agreed definition of the terms “misinformation”
and “disinformation”. By establishing a shared definition,
backed up with clear guidelines, a consistency of meaning
across platforms would be established which could be used as

a basis for regulation and enforcement.

The DCMS Committee is clear that it wants the tech
companies on whose platforms content is disseminated (eg
Facebook, Twitter, YouTube) to be made liable for the use of
harmful and misleading material on their sites. To achieve this,
it proposes the formulation of a new category of tech company
which is not necessarily either a “platform” or a “publisher”
but establishes a clear legal liability for such companies to rid
their platforms of harmful and illegal content. This middle way
was suggested by the then Culture Secretary, Matt Hancock,
in a speech in March this year; it falls short of designating tech
companies as publishers with the potential to limit freedom
of speech by choosing what material to carry, while secking
to amend the current status of company platforms as mere
information channels with no control over content. The
interim report provides no further details on the new category,
but these will apparently be forthcoming in a government

white paper to be published later this year.
The Internet Safety Strategy green paper produced in

October 2017 gathered information on a range of issues
including technological solutions to online harms, adults’
experience of online abuse, and the effect of various online
applications on children. Ofcom wants to see social media
companies that publish news made subject to independent
oversight to address public concern over “fake news” and
“clickbait” articles, and will produce further thoughts on this

in the near future.

There now appears to be a general consensus that the big
tech companies are too powerful and must be made more
accountable for their actions through a system of regulation;

the debate on how this should be done is under way.

Julian Harris

Deputy General Editor, Amicus Curiae



Artificial intelligence and

adjudication: some perspectives

by David M Masuhara

I. INTRODUCTION

Information technology continues to advance, transforming
virtually all aspects of society. In many areas its rate has
outpaced our ability to fully comprehend the implications.
Developments in artificial intelligence (Ai) have driven changes
to the point where the effects are described, with some pride

by those in the field, as “disruptive.”

Futurists such as Richard and Daniel Susskind forsee
technology replacing large swathes of humans in virtually all
professions (see The Future of the Professions: How Technology will
Transform the Work of Human Experts (Oxford University Press,
2012).

The legal world has adopted various forms of technology
to respond to the changes to capture efficiencies, and enhance
competitiveness. Sophisticated programs have been developed
for document generation and review; due diligence reviews;

sentiment analysis; legal research, analysis and prediction.

Courts and tribunals have adopted electronic platforms.
Online mediation, dispute resolution and adjudication
processes have been instituted. Many courts have installed
digital case management systems for tracking cases, filing
court documents, receiving and storing evidence, recording
of proceedings, receiving evidence by video transmissions, and
the electronic approval of orders. Interactive online programs
guide and assist citizens to the right forms, to complete the
forms, and file the same, and quickly in many instances receive

approval electronically from a court officer have been installed.

Judges too have adopted technologies to assist them in their
work, such as searching for legal information, converting voice
to text programs, managing cases, taking notes, and drafting
decisions. In a survey of 133 Canadian judges, which I
conducted regarding Ai, close to 98 per cent utilise a computer

in carrying out their work.

Ai as an assistive tool for the judiciary seems be viewed
favourably by judges. In my survey of Canadian judges,
approximately 60 per cent found that such assistance was
viewed with such light. There is, however, a concern as to
whether such a tool would be an impermissible voice in
the deliberation process of a judge. The areas of assistance
expressed include: legal research, taking bench notes,

analysing evidence and arguments, composing and editing
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decisions, discerning whether pleadings disclose a cause of
action, analysing documents, analysing scientific, financial
and economic evidence, finding reasonable ranges for non-
pecuniary damages, and assessing the existence of real and
substantial possibilities and contingencies. There was, however,
a concern as to whether such a tool would be an impermissible

voice.

Considering the developments and commentary, it does
not take much to ask whether Ai can be extended from
the descriptive and predictive to the prescriptive in the
administration of justice. In short, could it be engaged in

actual decision making?

My exploration of the question here has been motivated
for practical reasons. My responsibilities in court technology
issues for the two superior courts in British Columbia and
as a member of the B C Court Services Technology Board,
have brought me into direct contact with the question. The
Technology Board is taking active steps in exploring ways to
improve court processes to enhance access to justice through
leveraging Ai, including the role of Ai in the adjudicative

process.

As part of my exploration, I conducted the above referenced
survey of judges across Canada covering 100 questions on
technology and Ai. The responses include those from appellate
and trial judges, but mainly from the latter. The response
indicates that 52 per cent believe that at some point decision-

making by Ai will occur at some level.

This article explores, in brief, views which I have been able
to identify that would be supportive of Ai in the adjudicative
process and those that would not. I have only scratched the

surface.

I start with a brief description of judicial decision-making
and Ai; and then move on to identifying and discussing the
views and offer some comments on what an Ai adjudication

system might look like.

The comments and views here are personal, simply my own.

2. JUDICIAL DECISION-MAKING

A helpful description judicial decision-making to keep in
mind has been provided by G Sartori (Judicial Applications of
Artificial Intelligence, eds Sartori, G and Branting, L):



Judicial decision—making is an area gf daunting comp[exit)/,
where highly sophisticated legal expertise merges with cognitive
and emotional competence. Many of the central concepts in the
judicial application of the law — such as “justice”, “reasonable
care”, and “intent” — are deeply enmeshed in the fabric of
human life.

cognitive skills, such as assessing facts, interpreting texts, making

Moreover, judicial reasoning combines diverse

analogies, and engaging in dialectical interactions. Besides its
complexity, judicial decision-making is also characterized by its
social importance. It is, indeed, the most characteristic moment
of legal experience. Individual cases may involve important
interests and deep fee]in(gs, and their solution impacts upon the
expectations of all legal actors and shapes their understanding of

the legal system.

In this article I refer to decision-making through Ai as “Ai

adjudication.”

3. ARTIFICIAL INTELLIGENCE
3.1 Definition

There is no precise or formal definition of Ai. This is
understandable as there is difficulty in even understanding

what intelligence is in human terms.

The term Ai was first “coined” at a conference of computer
scientists at Dartmouth in 1956. It is attributed to Professor
John McCarthy who organised the conference. The proposal
submitted for funding states the conference was convened to
“find how to make machines that use language, for abstractions
and concepts, solve kinds of problems now reserved for humans,
and improve themselves” (see N Bostrom, Superintelligence
Paths, Dangers, Strategies (Oxford University Press, 2014)) 5.

For the purposes of this article, I refer to Ai as the ability of
a machine to imitate or simulate intelligent human behaviour.

It is about using data or information for solving problems.

Ai covers a broad spectrum. At one end is that of “general”
Ai, technology that could perform any intellectual task
performed by a human. This yet to be attained level is the
Holy Grail for computer scientists. At the other end of the
scale are technologies which perform tasks in a specific domain
and are referred to as “weak” or “narrow” Ai. It is in this
latter category where Ai has been developed and embedded
in a multitude of everyday devices used by people and in the
machinery of industry and commerce. The achievements have
gained global attention through high profile applications which
include self driving vehicles and computers defeating the best
humans in games such as checkers, chess, Scrabble, Jeopardy!,
and Go. At the heart of these Ai technologies are machine

learning and natural language processing.

In simple terms, machine learning is concerned with
algorithms that allow a computer system to learn though
finding patterns in data provided. Algorithms are a set of
mathematical instructions or rules that help to calculate an

answer to a problem. Much of machine learning is supervised

learning in which the system is instructed using training data
regarding a subject. However, unsupervised learning, or self
organizing systems are becoming common. It is Comprised
of sets or layers of algorithms whose variables can be adjusted
through the “learning” process which involves known inputs to
create outputs that are then compared to with a known result

and adjusted to improve accuracy.

Natural language processing is focused on developing
systems that allow computers to communicate with people
using everyday languages. Through natural language
processing a computer can read text, hear speech, interpret it,
measure sentiment and determine which parts are important.
This is enabled through machine learning which permits the
processing and analysis of large natural language data. Natural
language processing endeavours through statistical models to
analyse what is stated and process what was meant. Recent
developments in machine learning use advanced formulae to
break down language into shorter, elemental pieces, to discern
relationships between the pieces and explore how the pieces

work together to create meaning.
3.2 Singularity

Many futurists predict the attainment of general Ai within
the foreseeable future. This will lead to a technological
singularity where computer-based intelligence will exceed
human intelligence; or where humans will be able to transcend
the limitations of their biological bodies and brains (see eg
Ray Kurzweil, The Singularity Is Near: When Humans Transcend
Biology (New York, Viking Press, 2005) at 167—81). This will
spark the acceleration of technological self-growth leading
to superintelligence: “Any intellect that greatly exceeds the
cognitive performance of humans in virtually all domains of

interest” (N Bostrom, Superintelligence, at 22).

In Homo Deus, a Brief History of Tomorrow, (Signal, 2015),
Yuval Harari writes of powerful digital algorithms designed
to improve the world will render liberal notions of free will,
individualism, human rights and democracy (things written of
by Locke, Rousseau, and Jefferson) obsolete and shown not to
be fundamental truths. He observes that Ai will dispel the view
that “high intelligence” requires a developed consciousness.
Algorithms having access to massive amounts of data will
become all knowing oracles, then our agents and finally our

sovereign.

Lending some credence to these ideas are the warnings
from prominent members of the scientific, technology and
academic community that the unregulated development of Ai
represents an existential threat to humanity. (See for example
the open letter in January 2015, “Research Priorities for
Robust and Beneficial Artificial Intelligence: An Open Letter”;
“The Malicious Use of Artificial Intelligence: Forecasting,
Prevention and Mitigation,” report issued by the Future of
Humanity Institute, Oxford University, Centre for the Study
of Existential Risk, University of Cambridge, 12 October
2016: “Preparing for the Future of Artificial Intelligence”,
Executive Office of the President Obama, National Science
Issue 111
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and Technology Council, Committee on Technology).

The singularity concept has even found its way into legal
academic literature. In a recent article, “The Path of the Law:
Toward Legal Singularity”, University of Toronto Law Journal
66, no 4 (11 November 2016), 3, Professor Benjamin Alarie

expresses his belief in a legal singularity:

The legal singularity will arrive when the accumulation of
massively more data and dramatically improved methods of
inference make legal uncertainty obsolete. The legal singularity
contemplates complete law.  The legal singularity is inspired
by and different from the idea of the technological singularity
popularized by the futurist Ray Kurzweil. The technological
singularity refers to the stage when machines themselves become
capable qf building ever more capable and powegfu] machines,
to the point of an intelligence explosion that exceeds human
understanding or capacity to control (technological singularity
is akin, then, to superintelligence).  The legal singularity
contemplates the elimination of legal uncertainty and the
emergence qf a seamless legal order, universally accessible in real-
time. In the legal singularity, disputes over the legal significance
of agreed facts will be rare. They may be disputes over facts, but

the once found, the facts will map on to clear legal consequences.

The law will be functionally complete.
3.3 Advances

Whether or not you agree with the arrival of a singularity
and superintelligence, it is clear that advances to date have
been significant and to the point where serious investigation
and discussion is taking place into whether to provide legal
personhood or like status for Ai robots (see for example, the
“Report and recommendations of the Committee or Legal
Officers to the Commission on Civil Law Rules on Robotics of

the European Parliament”, 27 January 2017).

Enabling the advances are the continuation of increases
in CPU speed as per Moore’s law (doubling of transistors
on an integrated circuit every two years); decreases in data
storage costs in a similar fashion consistent with Kryder’s
Law; and advances in of machine learning and natural language

processing.

Although small in relation to investments in other
commercial areas, significant investments have been made
in the area of software development in the legal field. Since
2012, $757 million has been estimated to have been raised by
start ups (see S Lohr, “Al is Doing Legal Work. But it Won’t
Replace Lawyers, Yet”, New York Times, 19 March 2017,
https://www.nytimes.com/2017/03/19/technology/lawyers-

artificial-intelligence.html).

In regard to dispute resolution, online platforms have
been developed by businesses and agencies to deal with
customer issues. In British Columbia, the first online dispute
resolution agency in Canada was established in 2012, the Civil
Resolution Tribunal. Through interactive technology parties to
a condominium dispute or a small claims dispute are guided
through a process where the nature of a complaint is identified,
Issue 111
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general advice is available on the claim and possible avenues
which can be taken. An online process for providing notice
to the other party is provided as well as a non-synchronous
online mediation service. A final adjudication process is also
part of the regime. It has been recently announced that the
scope of the CRT would be expanded to include motor vehicle
personal injury claims up to $50,000. The legislation is at the
preparatory stage.

In many states in the United States, predictive programs
regarding an individual’s likelihood of reoffending, have been
adopted to assist courts in deciding bail. Various governmental

agencies are testing the use of Ai in decision-making functions.

Predictive legal software is achieving accurate results in

certain areas of the law. This is discussed below.

Ai adjudication, as with other such systems, raises many
questions. Is it part of the natural extension of the evolution
from oral communications and hand tools, to writing, to the
printing press, to the telephone, to the radio, to the television,
to the computer? Is it the uncertain tension one reads in the
lament in Plato’s Phaedrus where Socrates decries the advent

of writing and its affect on memory and rhetoric:

For this invention will produce forgetfulness in the minds of those
who learn to use it, because they will not practice their memory.
Their trust in writing, produced by external characters which
are no part of themselves, will discourage the use of their own
memory within them. You have invented an elixir not of memory,
but of reminding; and you offer your pupils the appearance of
wisdom, not true wisdom, for they will read many things without
instruction and will theregfore seem to know many things, when
they are for the most part ignorant and hard to get along with,

since they are not wise, but only appear wise.

Are we witnessing the power of inquiry and reason
developed during the Age of Enlightenment being sent adrift
through computers occupying increasingly the space once an
exclusive preserve of and identifier of humans? Are we simply
adapting from one source of meaning and authority to another?
Are we that which George Dyson describes in his book Turing’s
Cathedral (Vintage Books, 2012):

Facebook defines who we are, Amazon defines what we want, and

Google defines what we think.

Is the code underlying cyber space shaping everything
including our view of law? Is the pursuit of Ai solutions just
part of the rush to find technological solutions for everything,
believing that it will provide the best answers? These are

questions and observations to keep in mind.

With this background, I turn to discuss some views I have
been able to identify that seem to favour and to disfavour Ai

adjudication.

4. PROS

4.1 Access to justice



Perhaps the most readily recognised area in a discussion
such as here is the need to provide a significant portion of
society with just resolutions to legal disputes on a cost effective
and timely basis. This is the access to justice deficiency which
countries such as Canada, the US, and the UK have identified

as a serious societal concern.

On a global basis, Gillian Hadfield writes in Rules for a Flat
World (Oxford Press, 2016), at p 3:

Half the planet lives outside of any formal legal framework. The
other half operates inside frameworks that have stagnated in
the twentieth century-well designed for the nation-based mass-
manufacturing economy but badly out of step with the digitized,

global environment we now inhabit.

That would be about 4 billion people. Turning to Canada, in
“Access to Civil and Family Justice: A Roadmap for Change”, a
report in 2013 by the Action Committee on Access to Justice
in Civil and Family Matters, the then Chief Justice of Canada,
Beverly McLachlin, who established the committee, wrote in

the foreword:

As long as justice has existed, there have been those who struggled
to access it. But as Canadians celebrated the new millennium, it
became clear that we were increasingly failing in our responsibility
to provide a justice system that was accessible, responsive and
citizen-focused.  Reports told us that cost, delays, long trials,
complex procedures and other barriers were making it impossible

_for more and more Canadians to exercise their legal rights.
The report goes on to state that:

The civil and fami])/ Jjustice system is too complex, too slow and
too expensive. It is too often incapable of producing just outcomes
that are proportional to the problems brought to it or reflective of

the needs of the people it is meant to serve.

A follow up report in 2016 — “Everyday Legal Problems and
the Cost of Justice in Canada: Overview Report” — states that
almost half of Canadians over the age of 18 will experience at
least one civil or family justice problem over any given three-
year period. The study finds that the most common problems
identified by Canadians are consumer, debt, and employment
matters, followed by neighbourhood, discrimination and family
problems. The report laments that, notwithstanding Canada
having one of the best legal systems in the world, “unfortunately,
most Canadians cannot afford to use it.” The report goes on
to say that only 7 per cent of persons with justiciable problems
actually appear in court. An American study estimates 70 — 90

per cent of legal needs in society go unmet.

The consequences or costs of citizens not obtaining a legal
determination are identified as significant and wide-ranging,
and include for example decreasing physical health, high levels
of stress and emotional problems, and strains on relationships
among family members. Everyday legal problems can result
in costs to the basic security of the person in terms of loss
of employment or housing. They can also cost the state as

the impacts of experiencing legal problems are passed on to

publicly funded services and programmes by way of increased
health care costs, employment insurance, social services
and housing subsidies arising directly as a result of people
experiencing legal problems. There can also be costs to the

private sector through impacts such as lost productivity.

The 2016 report considers that within any given three-year
period, adult Canadians experience approximately 35,745,000
separate everyday legal problems, and the consequences of the
unmet need relates to social assistance, loss of employment,
and physical and mental health issues — all as a direct result of
experiencing one or more everyday legal problems. The report
quantifies the annual costs to the state at approximately $800

million.

It notes that the legal profession is to a large extent not
accessible for a large sector of our society because of cost.
In many communities, which largely are remote and smaller,
there are few lawyers and courts are a long distance away. Legal

aid is limited, largely allocated to criminal cases.

The report describes the access to justice problem as at a
near crisis level. From my survey of judges, a majority believe

that Ai could enhance access to justice.
4.2 Cultural and paradigm shift

In terms of the need for a change in approach, the 2016

report argues for:

a shift in_focus from process to outcomes. We must be sure our
process is just. But we must not just focus on process. We should
not be preoccupied with fair processes for their own sake, but
with achieving fair and just results for those who use the system.
Of course fair process is important. But at the end of the day,
what people want most is a S(y%, healthy and productive Iy%ﬁr

themselves, their children and their loved ones.

The two aforementioned reports speak of a need for a
“cultural shift” and a “paradigm shift.” It is clear that the
courts as constituted presently are unequipped to deal with the
identified level of unmet demand and would be overwhelmed
if they were expected to help resolve all of the everyday legal
problems experienced by the public.

On the supply side, increases in judicial positions and
more courthouses to address the demand is not realistic. In
fact, because of perceived benefits of technology presently in
place or in development, the system appears to be contracting

physically.

While it is apparent the reports did not contemplate
adjudication by Ai as a solution, it is indisputable that an Ai
solution would fit given the dramatic language of “paradigm
shift” and “cultural shift” and the level of concern expressed

in the reports that an Ai solution would fit.
4.3 Proportionality
The “crisis” condition description in the access to justice

discussion places focus on proportionality. The principle has

Amicus Curiae Issue 111  Autumn 2017



been accepted in Canada. A the fairly recent case of Hryniak v
Maudlin [2014] SCR 89, a decision of the Supreme Court of
Canada, the court endorsed the principle of proportionality
— a principle that has been in operation in British Columbia
for many years before that decision. The case involved a civil
fraud in which millions of dollars was claimed and proven in a
summary trial procedure — ie through affidavits. In approving

the summary procedure, the court stated:

Even where proportionality is not specifically codified, applying
rules of court that involve discretion “includes ... an underlying
principle of proportionality which means taking account of the
appropriateness qf the procedure, its cost and impact on the
litigation, and its timeliness, given the nature and complexity of
the litigation” (Szeto v Dwyer, 2010 NLCA 36, 297 Nfld &
PE.ILR. 311, at para 53).

The court went on to state:

Increasingly, there is recognition that a culture shift is required in
order to create an environment promoting timely and affordable
access to the civil justice system. This shift entails simplifying
pre-trial procedures and moving the emphasis away from the
conventional trial in favour of proportional procedures tailored to
the needs of the particular case. The balance between procedure
and access struck by our justice system must come to reflect
modern reality and recognise that new models of adjudication

can be fair and just.
The court added:

the best forum for resolving a dispute is not always that with the

most painstaking procedure.
4.4 Law is about prediction

One of the key qualities of a properly functioning system of
law is predictability. This quality, along with fairness, forms the

basis of Professor Lon Fuller’s well-known postulation of eight

fundamental principles of legality found in the The Morality of

Law (Yale University Press, 1964).

At the core of Ai are mathematical formulae — algorithms.
They can be simple or deep layers of statistical calculations.
The distillation of the adjudicative process to probability
formulae would seem abhorrent to many. However, arguably
the concept argues to be consistent with the views expressed by
the leading voice of American realism, Oliver Wendell Holmes,
who along with other realists was critical of legal formalism
and favoured focusing on outcomes rather than the reasons.
In other words, what judges did and not what they said. His
most famous writings lend support for the statistical approach,

for example:
The Il‘fe zy[ the law has not been logic; it has been experience.
“The Common Law”

What constitutes law? You will find some text writers telling you
that it is something different from what is decided by the courts

qf Massachusetts or England, that it is a system qf reasons, that
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it is a deduction from principles of ethics or admitted axioms or
what not, which may or may not coincide with the decisions. But
if we take the view of the bad man we shall find that he does not
care two straws for the axioms or deductions, but that he does
want to know what the Massachusetts or English courts are likely
to do in fact. I am of his mind. The prophecies of what the
courts will do in fact, and nothing more pretentious, are what I

mean by the law. ..
“The Path of the Law”

For the rational study of the law the blackletter man may be
the man of the present, but the man of the future is the man of

statistics and the master of economics.
“The Path of the Law”

These passages, arguably, support the view that legal analysis
in the conventional sense is not the only route to a good
decision. Powerful algorithms could equally meet the task.
Certainly, the process engaged is analogous to what a human
lawyer does. They are both engaged in “mining” either data

or the law.
4.5 Law is a mystery

In a related vein to prediction is the question of whether
we actually know why a judge reached a particular decision.
In any given case there could be competing or conflicting legal
principles, contradictions, ambiguities, lacunas, vague terms

and the exercise of discretion.

Given the varied jurisprudential views, it is arguable that it
is difficult to accept that there exists a single correct answer
to a problem. The source of law is would be uncertain in any
event. This is supported when one views the varying streams
in jurisprudence from Socrates, Coke, Blackstone, Bentham,
Holmes, Hart Sacks, and Dworkin, to name a few. There are
the tensions between legal realism and legal formalism; and
those between positive law and natural law. There are also the
divergences, convergences, and conflations between all four
(see Posner, The Problems of Jurisprudence (Harvard University
Press, 1990)) at pl1. Arguably then, an Ai decision falling
within the realm of a reasonable outcome including uncovering

factors or variables to date unidentified should be acceptable.

Adding to this is the essentially established view that judges
like the rest of the population are influenced by biases and
use faulty heuristics in decision-making: see for example, C
Guthrie, ] ] Rachlinski, A ] Wistrich, “Inside the Judicial Mind”,
(2001) 86 Cornell L Rev 777; C Guthrie, | ] Rachlinski, A |
Wistrich, “Can Judges Ignore Inadmissible Information? The
Difficulty of deliberately disregarding”, (2005) 153 U Penn
L Rev 1251; and C E Jones, “The Troubling New Science of
Legal Persuasion: Heuristics and Biases in Judicial Decision-

Making” (2013) 41 Advoc Q 49).

In my survey of judges, 53 per cent believed that there may

be unconscious biases in their decisions.

The leading studies of research psychologists, Daniel



Kahneman and Amos Tversky, identify the multitude of errors
humans make in decision making. You will know about their
work if you have read Michael Lewis’s popular books, Money
Ball and The Undoing Project. Kahneman, now a Nobel prize
winner, in his recent book Thinking Fast and Slow (Farrar,
Straus and Girousx, 2011) itemises and describes the vast
number of biases and heuristics that impact judgment, namely:
Affect Heuristic; Anchoring Heuristic; Availability Heuristic;
Representativeness Heuristic; Commitment Heuristic; Belief
Bias; Confirmation Bias; Optimism Bias; Hindsight Bias;
Framing Effect; Loss Aversion; Narrative Fallacy; Regression
Fallacy; Planning Fallacy; Halo Effect; The Law of Small
Numbers; and WYSIATI — What You See Is All There Is — so

we discount or ignore what we don’t know.

Commentators point to the inability to examine the
processes that operate within a Computer’s inner workings
as the basis to dismiss the validity of technology in decision-
making. However, to most in society, and particularly the most
disadvantaged, the law under any condition is complex and
opaque. From the procedural to the substantive, seemingly
for every principle one can find an opposing one; or for every
term that is clear — there can be found an adjoining ambiguity.
Opacity in the present law is as present to the masses as would
an Ai-based adjudication system. Though there can be great
opacity in computer systems, it is fair to say that the same

could be said of human decision-making.

Many commentators assert that while human adjudicators
provide legally framed reasons for a particular decision, that
there are unexpressed reasons, either conscious or unconscious,
that truly underlie a decision. The school of American Realism

illuminates this theory from the conscious side.

An early example where the mystery and artificiality in law
is expressed takes place in interactions between King James I
and Sir Edward Coke in relation to the Case of Prohibitions.
In that case, the King had rendered judgment in a land dispute.
The case then came before Sir Edward Coke, Chief Justice of
the Court of Common Pleas, who overturned the king. When
the king asserted that as king he should be able to deliver
judgments as his natural reasoning powers were as good as
judges, Coke explained that the king did not have the authority
to do so, as it was the domain of the court and until the king
had gained sufficient knowledge of the law; he had no right to
interpret it. Such knowledge “demanded mastery of [here it is]

an artificial reason and judgment in law...”

Blackstone in Commentaries refers to judges as the
“depositories of the laws, the living oracles.” Richard Posner
comments that the reference by Blackstone to oracle, which in
Greek mythology is “as merely a passive transmitter, of divine
utterances” is apt given that Blackstone viewed the common
law as a set of customs of immemorial antiquity which had been
submerged by the Norman conquerors under the oppressive
institutions of feudalism, and that the task of the modern
English judge was to scrape away the Norman incrustations
with which the common law had been overlaid, and restore

it to its pristine Saxon form (see R Posner, The Economics of

Justice (Harvard University Press, 1981) 25). Posner asked “did
Blackstone have any but the haziest idea of Saxon laws and
legal institutions? Did the judges of his time really adopt so

archacological a view of their functions?

In more recent times, legal scholars, political scientists and
other social scientists have explored different theories as to
how judicial decisions are made. They include attitudinal or
ideological; strategic; organisational; psychological; in addition
to legal. Each having some influence. With these different
individualistic factors operating, it is not difficult to conclude

that the law is a mystery.

It is notable that predictive systems seem to indicate there
could be non-legal factors playing a larger role in the outcome
of cases. Such observations are made by the developers of two
predictive programs, CaseCruncher and Blue J Legal, discussed

below.

4.6 Certain models of law are being modelled with levels of

accuracy greater than lawyers

Predictive models in specific areas of law are achieving
notable levels of accuracy. An example is that of an Ai
program named CaseCruncher Alpha, which won a challenge
against 100 commercial London lawyers. Both lawyers and
CaseCruncher Alpha were given the basic facts of over 750
of PPI (payment protection insurance) mis-selling cases and
asked to predict whether the Financial Ombudsman would
allow a claim. CaseCruncher scored an accuracy of 86.6 per

cent. The lawyers scored an accuracy of 62.3 per cent.

Interestingly, the developers note that the result “suggests
that there may be factors other than legal factors contributing
to the outcome of cases” and that that “further research is
necessary to establish this proposition beyond the specific
parameters of this experiment” (see https://www.case-runch.

com/index.html# progress-bars3-o).

A commercial Ai predictive software program has been
developed in Canada by Blue J Legal. The focus has in large
part been in respect to specific issues in tax law. The system
is described by the developers in Benjamin Alarie, Anthony
Niblett, & Albert H Yoon, “Using Machine Learning to Predict
Outcomes in Tax Law” (2016) 58(3) Canadian Business Law
Journal 231-54.

One question the system is designed to determine is whether
a worker is an independent contractor or an employee, a
significant question under the Income Tax Act. The legal test
involves the examination of various factors surrounding the

context of the worker’s position with the company.

Blue ] Legal boasts that their testing shows 90 per cent
accuracy in prediction. The developers’ description of what

the neural networks do in the program is notable:

But how do courts weigh these variables to arrive at their decision?
How do the different variables interact with each other? To put
it simply, we do not know. We don’t use a simple formula. That
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is, we don’t simply count the factors that favour one classification
and weigh them against the factors favouring the other. Nor do
we use standard regression techniques that require us to set the
structure of the relationship between all the variables and the
predicted outcome. Instead, we let the computer find the right
answer. We use machine learning technology to figure out the best
way to assign weights to each of our variables and to figure out
how the different variables interact with each other. This task is
practically impossible for a human. Neural networks find hidden
connections between the variables that we, as empirical modelers,
do not specify and —probably — could not have identified even
with unlimited time and resources using conventional approaches

to legal research.

It is argued that with the ability to utilise large data sets that
this aggregation de-biases or negates the errors or biases of

individuals.

The use of electronic search and retrieval systems in
document discovery is now common place. Courts have
recognised the necessity for such tools and that such systems
match or exceeds that of manual searches by humans. Research
supports this view (see eg M Grossman and G Cormack,
“Technology Assisted Review in Electronic Discovery”, in Data

Analysis in Law, ed Ed Walters (Taylor & Francis, 2018)).

Contract review is another example. LawGeex in a recent
study described a contest between 20 experienced US
corporate lawyers and the LawGeex Ai algorithm. The test
was to spot issues in five non-disclosure agreements related to
business deals. The Ai algorithm achieved an average of 94 per
cent accuracy compared to the lawyers’ average of 85 per cent.
In the five instances the Ai Algorithm scored at 92 per cent,
95 per cent, 95 per cent, 100 per cent and 91 per cent; the
1avsyers scored 84 per cent, 85 per cent, 86 per cent, 86 per
cent, and 83 per cent. In addition to accuracy, the Ai algorithm
completed its review in 26 seconds to complete all five; the
average for the lawyers was 92 minutes, the shortest being 51
minutes and the longest being 156 minutes (see “Comparing
the Performance of Artificial Intelligence in Review of Standard

Business Contracts” (LawGeex, February 2018).
4.7 Technology can improve regulation of human behaviour

In a recent article, “Regulation by Machine” (https://ssrn.
com/abstract=2855977), Professors Alarie, Niblett, and Yoon
argue that machine-learning technologies can improve the

regulation of human behaviour as follows:

First, machine learning can help streamline the administration
of law. Machine learning algorithms can help predict outcomes
qf court cases. This will allow regulators to provide fastel; more
consistent, and more reliable rulings. We provide an example of

how machine learning can apply to the regulation of tax laws.

Second, machine-learning algorithms can become the law.
Machine learning can be used to not only rgﬂect the law, but
also to refine and improve the law. Machine learning algorithms
can predict consequences of human behavior.  This will facilitate
the development of laws that are context-specific, tailored to every
Issue 111
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possible scenario. Such advances will fundamentally change the
structure gf law. In light gf this added predictive power, some
human activities that are currently governed by ex post litigation
will be governed by ex ante regulation. Machine learning will

thus be used to refine the law and reduce errors.

In a similar view, Anthony Casey and Anthony Niblett foresee
technology replacing the need for rules and standards, and the
related trade-offs between the two in terms of certainty and
calibration will be rendered unnecessary. The authors predict
a new form of law; the “microdirective will emerge to provide
all of the benefits of both rules and standards without costs of
cither. These microdirectives will provide ex ante behavioural
prescriptions finely tailored to every possible scenario” (see
Anthony J Casey and Anthony Niblett, “The Death of Rules and
Standards” 92:1401 Indiana Law Journal 1402, and Anthony ]
Casey and Anthony Niblett, “Self Driving Laws” (2016) 66 U
Toronto L] 429).

4.8 We are algorithms

The view that humans can all be distilled to mathematical
equations is not a new idea. This view is discussed by Y
Harari in Homo Deus, A Brief History of Tomorrow. He describes
all organisms as algorithms-data processors, and as such can
be represented mathematically (see p 113). He notes the
power of ideological fictions which have led to the supremacy
of humans and that such fictions “will rewrite DNA strands;
political and economic interests will redesign the climate;
and the geography of mountains and rivers will give way to

cyberspace” (p 151).
Harari asserts that:

The idea that humans will always have a unique ability beyond the
reach of non-conscious algorithms is Jjust wishful thinking. The
current scientific answer to this pipe dream can be summarised in

three simple principles:

1. Organisms are algorithms. Every animal — including Homo
sapiens — is an assemblage of organic algorithms shaped by

natural selection over millions of years of evolution.

2. Algorithmic calculations are not affected by the materials
_from which you build the calculator. Whether you build an
abacus from wood, iron or plastic, two beads plus two beads

equal four beads.

3. Hence there is no reason to think that organic algorithms
can do things that non-organic algorithms will never be
able to replicate or surpass. As long as the calculations
remain valid, what does it matter whether the algorithms are

manifested in carbon or silicon?

One of the questions in my survey of judges was whether
they had ever seen algorithm. Most said they had not (they had,
but they just have not realised it). One colleague jokingly said
that it was a new kind of dance music- perfect pitch, perfect
beat, flawless rhythm, but no soul like Aretha, no coolness

like Miles, and no tragedy like Janis. The comment reveals the



sense of human distinctiveness which resonates with our sense

of personhood.

However, this human-centric view is being challenged.
Harari points out that, “[a]rt is often said to provide us with
our ultimate (and uniquely human) sanctuary”. But that “it is
hard to see why artistic creation will be safe from algorithms”.
He states that “art is not the product of some enchanted
spirit or metaphysical soul but rather of organic algorithms
recognising mathematical patterns,” which should but rather
of organic algorithms recognising mathematical patterns,”
which non-organic algorithm could master. An example of this

in a music project he recounts in his book (pp 324-25):

David Cope is a musicology professor at the University of California
in Santa Cruz. He is also one of the more controversial figures
in the world of classical music. Cope has written programs that
compose concertos, chorales, symphonies and operas. His_ ﬁ'rst
creation was named EMI (Experiments in Musical Intelligence),
which specialised in imitating the style of Johann Sebastian Bach.
It took seven years to create the program, but once the work was
done, EMI composed 5,000 chorales a la Bach in a single day.
Cope arranged a performance of a few select chorales in a music
festival at Santa Cruz. Enthusiastic members of the audience
praised the wonderful performance, and explained excitedly how
the music touched their innermost being. They didn’t know it
was composed by EMI rather than Bach, and when the truth was
revealed, some reacted with glum silence, while others shouted

in anger.

EMI continued to improve, and learned to imitate Beethoven,
Chopin, Rachmaninov and Stravinsky. Cope got EMI a contract,
and its first album — Classical Music Composed by Computer
sold surprisingly well. Publicity brought increasing hostility from
classical-music buffs. Professor Steve Larson from the University
of Oregon sent Cope a challenge for a musical showdown. Larson
suggested that professional pianists play three pieces one after
the other: one by Bach, one by EMI, and one b)/ Larson himse!f.
The audience would then be asked to vote who composed which
piece. Larson was convinced people would easily tell the difference
between soulful human compositions, and the lifeless artefact of
a machine. Cope accepted the challenge. On the appointed
date, hundreds of lecturers, students and music fans assembled
in the University of Oregon’s concert hail. At the end of the
The result?

thougbt that EMI’s piece was genuine Bach, that Bach’s piece

pegformance, a vote was taken. The audience
was composed by Larson, and that Larson’s piece was produced

by a computer.
4.9  Economic and financial justification

The development and adoption of Ai adjudication can be
justified on an economic basis. I do not intend to develop a
detailed business case here. However, in the Canadian Forum
on Civil Justice report referenced earlier, the cost to the state
arising as a consequence of the unmet need relates to social
assistance, loss of employment, and physical and mental health

issues is estimated to be $800 million annually.

In Canada, the federal costs for the superior and appellate
court judiciary are approximately $550 million per year based
on the online information of the Commissioner for Federal
Judicial Affairs. The annual provincial costs in British Columbia
of the judiciary, excluding the cost of facilities supporting
the judiciary, of approximately $115 million. There are 10

provinces and three territories in Canada.

Even if you were to take half, a quarter, or even tenth of the
societal costs, it does not take much to see that Ai adjudication

can be justified.

5. CONS

I now turn to those views that militate against the notion.
5.1 Humanity and dignity in decision-making

Technology evokes strong reactions. To many there is an
abhorrence to machines being put forth to perform tasks
that are inherently human. The idea of a machine sitting in
judgment ignores the vital distinction between information
processing on one hand and thinking and reasoning on the
other. Computers do not think nor reason. They employ
mathematical equations to interpret data not human principles.
It is also pointed out that computers do not have the benefit
of the wide range of human experience including: joy, hate,
love, sympathy, empathy, fear, confusion, generosity, avarice,
admiration and the shades around each; and abstractions such
as irony, metaphor, paradox, trust, and sarcasm; nor sensations
of touch whether from violence or tenderness or other causes.
In short, computers as powerful in processing as they are still

mindless.

One of the early voices reflecting these sentiments is that of
Joseph Weizenbaum, a pioneer in computer science, who in
his 1975 book Computer Power and Human Reason,from]ud(gement

to Calculation, made the blunt statement that:

there is a difference between man and machine, and ...there
are certain tasks which computers ougbt not be made to do,

independent of whether computers can be made to do them.

He notes that: “Since we do not have ways of making
computers wise, we ought not now to give computers tasks
that demand wisdom”. Weizenbaum notes the “embrace” of

the “mechanization of reason and of language”, and cautions

(p 253):

The rhetoric of the technological intelligentsia may be attractive
because it appears  to be an invitation to reason...it urges
instrumental reasonings, not authentic human rationality. It
advertises easy and “scientifically” endorsed answers to all
conceivable problems. It exploits the myth of expertise. Here
too the corruption of language plays an important role. The
language qf the artjﬁ'cia] intelligentsia, or the behaviour
modifiers, and of the systems engineers is mystifying. People,
things, events are “programmed,” one speaks of “inputs” and
“outputs,” of feedback loops, variables, parameters, process, and
so on, until eventually all contact with concrete situations is
Issue 111
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abstracted away. en only graphs, data sets, printouts are left.
b d away. Th ly graphs, d pri I

And only “we,” the experts, can understand them.

In succumbing to the invitation, Weizenbaum and many
others decry the cost as the loss of our liberty and our humanity.
Our conduct and behaviours will be increasingly governed by all
of the systems engaged in our daily lives. Computer code will
be the law.

Recognition of this concern can be seen in the attempts
by some governments to address the problem. A leader is the
European Union Parliament which has passed regulations which
deal with privacy rights, including the right for a person not to
be subject to automated decisions based on profiling. The right
was reflected originally in Article 15 of the Data Protection
Directive (DPD) and is now largely reflected in Article 22 of
the General Data Protection Regulation (GDPR), which came
into effect in May 2018. The latter reads:

1. The data subject shall have the right not to be subject to
a decision based solely on automated processing, including
prqﬁ]in(q, which produces legal gﬁ%cts concerning him or her
or similarly significantly affects him or her.

2. Paragraph 1 shall not apply if the decision:

a) is necessary for entering into, or performance of, a contract

between the data sub]’ect and a data controller;

b) is authorised by Union or Member State law to which the
controller is subject and which also lays down suitable
measures to safequard the data subject’s rights and

ﬁeedoms and legitimate interests; or
¢) is based on the data subject’s explicit consent.

3. In the cases referred to in points (a) and (c) of paragraph
2, the data controller shall implement suitable measures
to safeguard the data subject’s rights and freedoms and
legitimate interests, at least the right to obtain human
intervention on the part of the controller; to express his or her

point of view and to contest the decision.

4. Decisions referred to in paragraph 2 shall not be based
on special categories of personal data referred to in Article
9(2)1), unless point (a) or (g) of Article 9(2) applies and
suitable measures to safeguard the data subject’s rights and

freedoms and legitimate interests are in place.

As Mendoza and Bygrave note by reading the explanatory
notes to the predecessor provisions, “we can discern not
just fear about humans letting machines make mistakes but
a concern to uphold human dignity by ensuring that humans
(and not their ‘data shadows’) maintain the primary role in
‘constituting’ themselves.” (See “The Right not to be Subject
to Automated Decisions based on Profiling”, University of
Oslo Faculty of Law Legal Studies Research paper Series No
2017010, p 7).

Preamble 2 to the DPD notes:
Issue 111
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(2) Whereas data-processing systems are designed to serve man;
whereas they must, whatever the nationality or residence of
natural persons, respect their fundamental rights and freedoms,
notably the right to privacy, and contribute to economic and social

progress, trade expansion and the well-being of individuals;

There are exceptions stated in Article 22 and the extent of
the reach of the provision is under scrutiny; however, it is a

recognition of a serious societal concern.
5.2 Opacity and big data

The lack of transparency in the systems is a major concern
when it comes to Ai. The lack of transparency arises because the
technology is considered proprietary. While the justification
makes sense commercially, this need for confidentiality does
nothing to instill confidence in those concerned with Ai

decision-making, and particularly those directly affected.

In Weapons of Math Destruction (Crown, 2016) Cathy O’Neill
provides numerous examples of the victimisation of individuals
by unreflective opaque algorithmic programs. There is the
highly-regarded teacher who is fired due to a low score on a
teacher assessment tool; the college student who couldn’t get
a minimum wage job at a grocery store due to his answers on
a personality test; and the people whose credit card spending
limits were lowered because they shopped at certain stores.
She notes the use of algorithms designed for one purpose but

used for another not contemplated in the design.

In Black Box Society (Harvard University Press, 2015)
Frank Pasquale points out the negative effect on reputations,
businesses, and economies of unregulated algorithms. He
ironically points out at p 191, the irony that while our society
today is described as being in the “Information Age”, where
“data is becoming staggering in its breadth and depth, yet
often the information most important to us is out of our
reach, available only to insiders.” Trade secrecy protection, he
observes, has replaced the original declaration of openness of
algorithms to assuage the natural suspicion of society, effectively
creating a property right in an algorithm without requiring its
disclosure. See also: F Pasquale, Prediction, Persuasiuvon and the

Jurisprudence of Behaviourism (2018) Suppl UTLJ 63.

A May 2016 study in Propublica addressed the significant
concerns in racial bias in risk assessments. Complicating the
issue was the private risk assessment firm maintaining that its

program and calculations were proprietary.

The case of Loomis v Wisconsin, 881 N.W. 2d 749 (Wis 2016),
illuminates the lack of transparency issue, and the court’s
validation of it. Mr Loomis was charged with five criminal counts
related to a drive-by shooting. He denied participating in the
shooting but admitted that he had driven the car involved later in
the evening. He pleaded guilty to two of the less severe charges.
For sentencing a pre-sentence report that included the results
from a cloud-source risk assessment program was prepared.
The trial court considered the assessment in sentencing and
sentenced Mr Loomis to six years imprisonment. Mr Loomis

filed a motion post conviction arguing that the court’s reliance



on the risk assessment violated his due process rights. Loomis
argued that the courts use of the assessment infringed his right
to an individualised sentence and his right to be sentenced on
accurate information. The assessment provides data relevant
only to particular groups and the methodology used is a trade
secret. Mr Loomis’s appeals failed. The rational appears to
be that since the assessment used only publicly available data
and data provided by Mr Loomis, the court concluded that Mr
Loomis could have denied or explained any information that
went into making the report and therefore could have verified
the accuracy of the information used in sentencing. The
decision made no reference to the confidential aspect of the
methodology. Leave to appeal to the US Supreme Court was
denied.

Underlying the concern is the observation that while the
programmers behind an algorithm may be expert programmers,
they may have no idea about the subject matter that they are
attempting to model. Obviously, algorithms themselves do not
understand the impact of their functionality. An interesting
website to visit and see the extent to which you can find

examples of ridiculous correlations is that of TylerVigen.com.

Overcoming  transparency however is not enough.
Transparency can be overwhelmed or defeated by complexity.
An example is the already mentioned system of Blue ] Legal,
where the developers admit that they do not know how their
system determines how the different variables interact in their
algorithms. Similarly, the developers of CaseCruncher suspect
but are unable to verify that non-legal factors have weight in

their predictive model.

Jenna Burrell writes in “How the machine ‘thinks’:
Understanding opacity in machine learning algorithms”, Big
Data & Society [https://doi.org/lo. 1177/2053951715622512],
first published 6 January 2016:

The claim that algorithms will classify more “objectively” (thus
solving  previous inadequacies or injustices in classification)
cannot simply be taken at face value given the degree of human
Jjudgment still involved in designing the algorithms, choices which
become built-in.  This human work includes defining features,
pre—c]assjﬁ/incg training data, and adjustjng thresholds and

parameters.

Enabling systems built on machine learning are large stores
of data in which algorithms search for patterns of statistical
significance. Such patterns are then used to make decisions
regarding queries about an individual in a multitude of
circumstances, such as in assessing an applicant for insurance
coverage, an accused for bail or sentencing, a worker for
employment, a student for entry to college, or an applicant for

a loan.

The concern regarding predictions premised on non-
individualised aggregated data is eloquently described by
Mirriele Hildebrandt. She writes reliance on such data renders
“us transparent in a rather counterintuitive manner. We

become transparent in the sense that the profiling software

looks straight through us to ‘what we are like’, instead of making

transparent ‘what or who we are’.”
5.3 Devolution of standards to rules

Concern also is raised that as a consequence of the influence
of adapting law to being amenable to coding, the essence of
the law with its flexibility and sensitivity to adjust for new

circumstances will be forsaken for expediency.
5.4  Calcification and evolution of the law

On a related note is the observation that if the autonomous
system is simply making decisions on historic information, then
the law would calcify and not advance. On the other side of the
coin, the question that arises in how can it be permissible for an
autonomous system to make law. How is it that a system that
does not think or reason or have any sense of human experience

can have any legitimacy in developing the law?
5.5  Accountability and liability

Accountability of present judges is achieved through the
disciplinary process contained in legislation. Present day judges
can be questioned and rebuked for employing inappropriate
biases and utilising invalid heuristics — consciously or
unconsciously. It is not clear how an autonomous entity would
be subject to the same standard and requirements, as the system

is only as good as the programming.

Legal liability is an open question and is illuminated by the
discussion on the topic in relation to self-driving cars. There
are a vast number of issues to be resolved. Perhaps, in a court
system, the judicial immunity provisions applicable to judges

would apply.

The European Commission appears to be leader in addressing
the question of liability for robots and artificial intelligence. In
2017 MEPs stressed the need for draft legislation to clarify
liability issues, especially for self-driving cars and also asked
the Commission to consider creating a specific legal status
for robots in relation to liability. Ideas such as providing legal

personhood to such entities is one idea which has been floated.

I also understand that just recently a three-year review has
been initiated to be conducted by the Law Commission of
England and Wales, and the Scottish Law Commission, which
will look at how traditional laws need to be adjusted to take
account of issues including self-driving vehicles not having a

human at the wheel or even a steering wheel.

Different liability tests have been discussed, as have been
the parties who may be sued such as the manufacturer of the
vehicle, and the manufacturer who created the autonomous car

technology or technologies.
5.6  Absence of empirical evidence

Quantitative and empirical studies by scores of law
academics and political scientists over a half century have not

resulted in a clear model. While various theories of the factors
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which influence judges have been posited, the results have been
indeterminate. If the experts who have spent their careers

cannot find success, how is then that some computer will?

In What’s Law Got to Do with It (Stanford University Press,
2011), Charles Geyh has assembled a series of contributions
from authors who write on the various schools of thought,
and notes that the influences on judicial decision-making are
complex and multivariate and that decision-making does not
neatly fit into any one of the models that have been identified
(see the discussion above under the heading “Law is a mystery”).
Geyh notes in the introduction that the views contained in the
collection include the assertion that judicial independence
reinforces the perspective that judges as a result of the various
influences are at “liberty to implement their own priorities by
acting on their ideological preferences; indulging in strategic
gamesmanship; pandering to their favoured audiences; or
satiating their self interest” undermines the rule of law”; and
conversely, that judicial independence “permits judges to apply
the law as it protects the judge from extraneous influences —
this then upholds the rule of law rather than denigrate it.” He
notes that the “legal model” described by academics is not a
model at all but little more than “a list of law-related factors
that judges say matter to them when they make decisions.
Without specifying under what circumstances or subject to
what limitations those factors influence judicial decision,
such factors, by themselves, lack the explanatory or predictive

qualities of a model.”

The reality here is that legal matters are not analogous to

science. As Posner in the Problems of Jurisprudence explains:

Unlike Scientch ideas — which experimenta], statistical, predictive,
and observational procedures qf modern science, together with the
technical capability of embodying and thereby testing scientific
theories enable many scientific ideas to be reasonably held with a
degree of confidence that enables them to be called “true” without

a sense qf strain, rather than merely convenient to believe.

In the US, considerable efforts have gone into predicting
outcomes from the US Supreme Court each judicial term by
court observers, students, legal academics and practitioners.
Ironically, despite the enormous legal talent and expertise
applied to predicting Supreme Court, the “FiveThirtyEight”
politics blog by Oliver Roeder, found that the best predictor
of US Supreme Court decisions was “some random guy in

Queens” three years running.
The blog states:

Jacob Berlove, 30, of Queens, is the best human Supreme Court
predictor in the world. Actually, forget the qualifier. He’s the best
Supreme Court predictor in the world. He won FantasySCOTUS
three years running. He correctly predicts cases more than 80
percent of the time. He plays under the name “Melech” —
“king” in Hebrew.

Berlove has no formal legal training. Nor does he use statistical
analyses to aid his predictions. He got interested in the Supreme

Court in elementary school, reading his local paper, the Cincinnati
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Enquirer. In high school, he stumbled upon a constitutional law

textbook.

“I read through huge chunks of it and I had a great time,” he

told me. “I learned a lot over that weekend.”

Berlove has a prodigious memory for justices’ past decisions and
opinions, and relies heavily on their colloquies in oral arguments.
When we spoke, he had strong feelings about certain justices’

oratorical styles and how they affected his predictions.

One law professor’s methodology described in the blog was
to poll legal experts on the outcomes; some political scientists
drew up classification trees, largely based on an attitudinal
approach. Their results were 59 per cent and 75 per cent
respectively. The “random” guy from Queens attained an above

80 per cent success rate.

As a final point on this topic, Posner in Overcoming Law
(Harvard University Press, 1995) states at p 36:

The problem with law (with ethics too) as a system of reasoning is
that in a pluralistic society it lacks cogent techniques for resolving
disagreemenL {f everyone in our SOCiEt)/ just bappened to agree
that laws which forbid abortion infringe constitutional liberty (just
as everyone in the relevant community believes that moving a rook
diagonally is a violation of the rules of chess), this would be a true
proposition of contemporary American Law. But if enough rational
persons disagree — and disagreement with this proposition cannot
itself be deemed a sign of irrationality, as might disagreement
with the proposition that it is considered wrong in our society to
torture children or that the earth revolves around the sun — there
is no method of resolving their disagreement other than by force or
some equivalently nonanalytic method of dispute resolution, such
as voting. There are no tests, procedures, protocols, algorithms,
experiments, computations, or observations ﬂ)r determining which
side in the dispute is right. Some arguments can be rejected
as bad, but enough good arguments remain on both sides to
leave the issue suspended in indeterminacy (see Chapter 5). One
can expect, therefore, that political, self-interested, traditional,
habitual, or other truth-independent considerations will play a far
larger role in explaining the content, character, and acceptance qf
legal ideas than they play in the case of modern science, where the

relevant community dgrees on the criteria for Vergqcation.

For commentary in a Canadian setting see PJ] Carver
“Reality Check: on the Uses of Empiricism”, 21 Can JL
& Jurisprudence 447 (2008).

5.7  Due process concerns

Due process is a cornerstone to a just legal system. The
general concern regarding automated decision-making is that in
many instances there are few systemic safeguards such as timely
and informative notice of hearing; an ability to know the case to
be met; a fair and impartial hearing; an opportunity to respond;
an ability to question those advancing a contrary case; access to
legal counsel; a public record of the decision; public attendance;
reasons for decision; and an ability to appeal or seek judicial

review. These requirements arise from Professor Lon Fuller’s



well-known eight fundamental conditions for legal rules and
decision-making systems, namely: they must be: sufficiently
general; publicly promulgated; sufficiently prospective; clear
and intelligible; free of contradiction; sufficiently consistent
over time; not impossible to comply with: and administered so
that individuals can abide by them.

Concerns regarding Ai largely arise in decision-making
in areas such as in job applications, credit applications,
insurance and benefits applications, job performance, no-fly
lists, etc. However, there is concern that ex ante decisions in
a legal setting may be a future possibility. Further, as carlier
mentioned, some courts have not recognised the right to full
inquiry into a predictive algorithm even with in circumstances
of an individual’s liberty is at stake, as was the case in Loomis v

Wisconsin.

It would seem that a further refinement to Fuller’s criteria
should include the ability to fully contest, including the disclosure
of, and the inner workings and logic of, an autonomous system,

when one has been subjected to such a system.

Due process is also arguably undermined by the movement
through predictive technologies to an ex ante environment.
This is already occurring in a number of instances as pointed
out above; though as mentioned there is some favourable
discussion in the literature that speak positively of ex ante Ai
micro directives which would prescribe appropriate behaviour

in all circumstances.

This jurisprudential shift from the present ex post facto
system of remedies to the preventative system could as Ian
Kerr states “fundamentally alter the path of law; significantly
undermining core presumptions built into today’s retributive
and restorative models of social justice.” He fears that such
a shift “could quite plausibly risk a “total failure’ of several of
Fuller’s eight principles of legality.” (See I Kerr, Prediction, Pre-
emption, Presumption: the Path cy( Law cyfter the Computational Turn, in
Privacy, Due Process and the Computational Turn, eds M Hildebrandt
and K de Vries (Routledge, 2013).

5.8  Demise of legal institutions

The basis of this concern is the fear that to the extent any Ai
is adopted it will lead to the erosion of our laws and institutions.
Cynics say that once shortcuts are found, Ai systems would be
extended without thought of the devaluating consequences on

our present legal institutions.

Some have pointed out that with a somewhat workable Ai
system, policy-makers could use it as a basis to eliminate or
reduce the influence of courts in circumstances where the
judiciary is viewed as politically bothersome to a government’s
policy initiative. Government criticism of the courts in this

regard is not uncommon.
5.9  De-skilling

The loss of human competencies is a concern. In a world

where easy access to Ai systems becomes the norm, the ability

to inquire, problem-solve, and resolve disputes will atrophy.
The general ability for the population to resolve problems
will be taken over by technology. Human expertise in legal
knowledge and skill will diminish, leaving autonomous self-
learning systems to apply; interpret and evolve the law. Legal
skills will become a lost art - recall here Socrates’s lament
above. See also; M Hildebrandt, “Law as Computation in the
Era of Artificial Legal Intelligence: Speaking law to the Power of
Statistics” (2018) 68: Suppl UTLJ 12.

5.10 Inability to find facts

The resolving of conflicting narratives is a critical aspect of
the truth-seeking function. At present, no technology exists that
can reliably and acceptably make the multitude of assessments
in finding facts. Creditability is often a critical assessment.
Complexity of the exercise can be seen in the description by
Dillon | of the court in which I sit, in Bradshaw v Stenner, 2010
BCSC 1398:

186 Credibility involves an assessment of the trustworthiness
of a witness’ testimony based upon the veracity or sincerity of a
witness and the accuracy of the evidence that the witness provides
(Raymond v Bosanquet (Township) (1919), 59 S.C.R. 452,
50 D.L.R. 560 (S.C.C.)).

examination of various factors such as the ability and opportunity

The art of assessment involves

to observe events, the firmness qf his memory, the ability to resist
the influence of interest to modify his recollection, whether the
witness evidence harmonizes with independent evidence that has
been accepted, whether the witness changes his testimony during
direct and cross-examination, whether the witness’ testimony
seems unreasonable, impossible, or unlikely, whether a witness
has a motive to lie, and the demeanour gfa witness generally
(Wallace v Davis (1926), 31 O.W.N. 202 (Ont.H.C.); Farnya
v Chorny, [1952] 2 D.L.R. 354 (B.C.C.A.) [Farnya]; R v S(R
D), [1997] 3 S.C.R. 484 at para 128 (5.C.C.)). Ultimately,
the validity of the evidence depends on whether the evidence is
consistent with the probabilities affecting the case as a whole and

shown to be in existence at the time (Farnya at para 356).

187 It has been suggested that a methodology to adopt is
to first consider the testimony of a witness on a ‘stand alone’
basis, followed by an analysis of whether the witness’ story is
inherently believable. Then, gf the witness testimony has survived
relatively intact, the testimony should be evaluated based upon the
consistency with other witnesses and with documentary evidence.
The testimony of non-party, disinterested witnesses may provide
a reliable yardstick for comparison. Finally, the court should
determine which version of events is the most consistent with the
“preponderance of probabilities which a practical and informed
person would readily recognize as reasonable in that place and in
those conditions” (Overseas Investments (1986) Ltd v Cornwall
Developments Ltd (1993), 12 Alta. L.R. (3d) 298 at para 13
(Alta. Q.B.)). I have found this approach useful.

As fragile and susceptible this human approach to fact-finding
may be, machine learning and natural language processing is

not at the level necessary for fact-finding.
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5.11 Constitutional limits/Charter of Rights and Freedoms

Any notion of adopting Ai adjudication is confronted by
the fact that the courts are an essential arm of a constitutional
government based on the rule of law. When considered in this
context, the idea of autonomous Ai agents applying, interpreting
and evolving the law seems untenable. It is antithetical to a

representative government.

This can be readily seen in Canada, where since the adoption
of the Canadian Charter of Rights and Freedoms in 1982, as
part of the constitution, the Supreme Court of Canada has
been active in opining on a wide array of rights and freedoms

of Canadians enshrined in the Charter of Rights and Freedoms.

Section 1 of the Charter guarantees the rights and freedom
set out in its subject only to such reasonable limits prescribed
by law as can be demonstrably justified in a free and democratic

society.

A wide area of freedom and rights have been tested in the
courts since the inception of the Charter such as in the area
of religion; thought, belief, opinion; expression; the press;
assembly; association mobility; the vote; right to life; liberty and
security; security against unreasonable search or seizure; right

to counsel; and the right to be tried within a reasonable time.

An important feature of the Charter is the right to be tried
by a jury in criminal proceedings where the penalty is for five
years imprisonment or more. Though not in the Charter, it
should also be noted that there exists the right to have trial by
jury in many civil matters in many provinces. By definition, trial

by jury involves human judgment.

The Supreme Court regularly makes significant decisions
involving the Charter and other areas affecting individuals and
society. These cases can be found in family law; administrative
law, treatment of prisoners, aboriginal law, assisted suicide,

language rights, tort and contract law.

Such critical areas involving such important individual rights,
liberties and societal values for most could hardly be entrusted

to some Ai adjudicator.

5.12 Unacceptability of Ai interpreting and evolving the

law

As mentioned above throughout, the notion of laws being
interpreted, or uncovered, or newly invented through Ai would

be an abdication of self-determination by humans.

No one can deny the benefits that technology has contributed
to our world. Skeptics over the years who have doubted the
extent of technology exceeding human performance in many
domains have been proven wrong. Advances in Ai technology
will continue. The technology will push further into the space
occupied by humans. There are clear concerns regarding the
impacts, particularly for human liberty, autonomy and the rule
of law. At the highest level of court, the issues do not lend

themselves to formulation.
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6. DISCUSSION

Although there are many concerns over the role of Ai, there
are clear access to justice needs which an Ai system properly
designed could play a role in addressing. The legal profession
unfortunately has been unable to meet the challenges presented,
largely because it would not be remunerative. There are calls
for a cultural shift and a paradigm shift in the administration
of justice. Attention to proportionality and an outcomes-
based approach has been called for and endorsed. Many of
the concerns that I have identified are not insurmountable. In
terms of transparency, steps can be taken to ensure that systems
are open to scrutiny; unacceptable biases can be eliminated
from code; where facts are in issue, the system could be
designed to screen where the differences arise between relevant
facts and the non-relevant; if fact-finding on critical points is
required, the system could flag it for referral to a human fact
finder; and the system could be designed to explain accurately

the decision reached.

Accountability and liability concerns are under active
discussion and potential solutions have been identified. Further,
in future, given advances in understanding human nature and
the increasing processing power of computers to access the vast
and growing stores of data, fact-finding through Ai may well
prove to be better than that of humans.

Where technology’s march into the area of legal adjudication
stalls is in the arena of public acceptability and in the recognition
that the superior courts are an essential arm of government
premised on the rule of law. The key function of deciding
rights, correcting wrongs, interpreting the law and evolving the
law is a one reserved for humans in the same way as all other

arms Of governrnent.

So then are we to be content with the status quo in the face

of significant access to justice needs?

Considerable public discussion would be required, but there
could be a role in a limited but wide area. This would be in
the resolution of the everyday justiciable problems identified
in the earlier mentioned access to justice reports. At this level,
the types of problems likely can be resolved by established and
settled legal principles in which significant policy considerations
that attract the attention of the senior courts would not be active.
To the extent that a problem did, a system could be designed
to flag it and deem the case inappropriate for resolution by the
system. At this basic level, modeling would be less complicated

given the lesser uncertainty.

If materially relevant facts are in dispute then it seems that
fact-finding would be required at present by a human fact
finder. A possible scenario would be one where a community
worker trained in the area of justiciable problems and basic
fact-finding could be engaged to find facts to be provided for Ai
adjudication. Such a system could be described as “distributed
justice,” in that the resolution of everyday justiciable problems

would be at the everyday level.

Obviously, significant public discussion on such a system



would be required before implementation. The system might
look as follows:

(a) online dispute resolution through mediation or

adjudication;

(b) the system would be based on machine learning/natural

language or could be rules-based;

(c) the system would be developed through subject matter
experts in specific areas of law, including lawyers,

academics and judges working with programmers;

(d) the system would be open code and transparent,

monitored and tested continuously;

(e) the system would be inquiry based, that is the system
would query the litigants in addition to the parties
questioning the others;

(f) participants would be informed throughout that the

adjudicator was an Ai system;

() if the system determined that it could not find critical
facts, then the fact- finding function would be undertaken

by a trained community level individual;
(h) the system would produce results with an explanation;

(i) disputants would have a right of review or appeal to a

human tribunal; and

(j) the system would be administered under the authority

of the court.

7. CONCLUSION

There are views that are supportive and those that are
unsupportive of the use of Ai in areas held to be the exclusive
domain of humans. While Ai adjudication has possibilities,
there are significant issues and public debate and consultation
are required. There may be a limited role. Ai adjudication could
have a role in dealing with everyday justiciable civil problems
which are usually by definition smaller in quantum, do not
involve questions involving significant public policy issues, and
involve legal principles that are settled. Such a system could
address the significant unmet need that has been identified
and which have significant social costs. Close examination is
required with the recognition that rapid disruptive forces
are overtaking the territory once exclusively considered the

exclusively the domain of humanity.

The Hon Mr Justice David M Masuhara

Supreme Court of British Columbia
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TIALS Events

All events take place at the Institute of Advanced Legal
Studies and are free unless a different venue or fee details
are indicated. CPD accreditation is provided with many
events. For enquiries and bookings please refer to Belinda
Crothers, Academic Programmes Manager, IALS, 17
Russell Square, London WCI1B 5DR (tel: 020 7862 5841;
email: belinda.crothers(@ sas.ac.uk). Advance booking is
required for most events.

You can also find out what is coming up on the School of
Advanced Study events listing page (http://www.sas.ac.uk/
support-research/public-events) or on our Eventbrite
(http://www.eventbrite.co.uk/o/institute-of-advanced-
legal-studies) and Facebook pages (see http:/wwwials.

sas.ac.uk/).

Tuesday 16 October, 5.30-7.00pm
The South Sea Arbitration and its critics
DR KIRSTEN SELLARS

Visiting Fellow, Coral Bell School of Asia Pacific Affairs,
Australian National University; Visiting Research Fellow; IALS

When the 1982 UN Convention on the Law of the Sea was
negotiated, it was presented as a new kind of treaty appropriate
to a new kind of world, agreed by consensus and delivered as
a package. More recently, however, some Asian states have
questioned whether this regime is as appropriate or effective as

its proponents once believed.

A case in point is the arbitral tribunal, constituted under a
Convention annex, that in July 2016 found for the Philippines
against China over the South China Sea. In recent months,
Chinese scholars have published a response which rebuts this

decision point by point.

The tribunal’s reasoning and the critics’ arguments raise
pressing questions — not just about maritime entitlements in
the South China Sea, but also about the efficacy of the regime’s

mechanisms for the settlement of disputes.
Thursday 18 October, 2.00-3.15pm
IALS PhD Masterclass
Top tips for PhD studies

Panellists: RONAN CORMACAIN, ALAN BRENER and
CALVIN JACKSON

Thursday 25 October, 5.00- 7.30pm
Expert panel discussion
From archive to database: reflections on the history of laws governing

access to information
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Venue: Woburn Suite, ground floor, Senate House

Chair: JAMES MICHAEL

Senior Associate Research Fellow, IALS

Speakers:

PROFESSOR CATHERINE O’REGAN

ELIZABETH ARCHER

Senior Policy Adviser, Information Commissioner’s Office
DR DAVID GOLDBERG (TBC)

JOHN SHERIDAN (TBC)

Laws governing the disclosure of information have a broad
and global history. From Sweden’s Freedom of the Press Act of
1766 to the draft international Convention proposed following
the United Nations Conference on Freedom of Information
in 1948, and to the South African Promotion of Access to
Information Act of 2000 which constituted the first access to
information law to extend its provisions to the disclosure of
information by private bodies. Providing access to (particularly
government) information has been central to the making of

modern democracies.

More recently, the imperative to provide access to information
has necessitated the introduction of regulation that goes
beyond the remit of traditional freedom of information laws.
Such frameworks include laws governing access to personal
data, including the recently enacted UK Data Protection Act
and the EU General Data Protection Regulation, to open data

laws, as in Germany and the ULS.

At the heart of this development in legislation governing
access to information lies a fundamental shift in the nature
of information itself, from traditional paper documents to the

data and Big Data of today.

According to Keith Beckenridge, author of The Biometric State
(2014), there is a clear distinction between these two forms of
information and the governmentalities (Foucault) in which they
are put to work. He states that “the database is not the archive”
and argues that data-based technologies have been developed
in a deliberate move away from the “the paper State” and
“documentary bureaucracy”. To put this differently, the shift
from paper documents to data marks a shift in the very manner
in which the state functions and governs. This major change
poses implications for transparency and oversight, thereby
affecting how the individual may hold the State’s actions to
account — a crucial bulwark against governmental power and
overreach into the life of the individual in the data-driven 2 1st

Century.



In light of the above, it becomes pertinent to revisit the idea
and political value of access to information laws. To this end,
the ILPC will be hosting an evening seminar to discuss these
issues and to generate critical reflections on the historical
development of access to information laws in their different

permutations.
Friday, 26 October, 5.30-7.00pm

“Tainted justice” at the Tokyo Tribunal: the defence responds to the

“crimes against peace” charges
DR KIRSTEN SELLARS

Visiting Fellow, Coral Bell School of Asia Pacific Affairs,
Australian National University; Visiting Research Fellow, IALS;

author of “Crimes Against Peace” and International Law

When the International Military Tribunal for the Far East
opened in Tokyo on 3 May 1946, the Allied prosecuting powers
charged all 28 Japanese defendants with conspiring to commit

‘crimes against peace’.

The defence lawyers had been given the daunting task
of defending Japanese ministers and generals who had
orchestrated, or failed to prevent, assaults across Asia and the
Pacific. For reasons not entirely of their own making, they were
nevertheless able to marshal adequate, if not always wholly
persuasive, arguments against “crimes against peace” charges,
and even occasionally turn the tables on the prosecuting

powers.

Thursday 1 November, 2.00-5.00pm

Sir William Dale Centre for
Legislative Studies

Fourth Law Reform Project
Workshop

Law reform: implementation and independence

Opening welcome and introduction from co-leaders of

the project:
ENRICO ALBANESI

Lecturer in Constitutional Law, University of Genoa; IALS

Associate Research Fellow

JONATHAN TEASDALE

IALS Associate Research Fellow

Implementation and independence: the Executive
ADAM BUSHBY

Senior  Parliamentary ~Counsel, Office of the Chief

Parliamentary Counsel (Department of Premier and Cabinet,

Victoria, Australia)

Implementation and independence: the Law

Commission of England & Wales

PHILIP GOLDING

Chief Executive, Law Commission of England & Wales
MATTHEW JOLLEY

Head of Legal, Law Commission of England & Wales

Implementation and independence: the New Zealand

Law Commission
GEOFF McLAY

Professor, School of Law, University of Wellington, and former

Commissioner of the New Zealand Law Commission 2010-16

Implementation and independence: the Law

Commission of Ireland
EDWARD DONELAN

Better regulation and legislative drafting expert, University of
Leiden

Monday 5 November, 6.00 — 7.00pm

London Hamlyn Lecture 2018
Middle Temple Hall

The most contentious problem: comparing rights in conflict
ROBIN ALLEN QC

Chair: SIR STEPHEN SEDLEY
Former Lord Justice of Appeal

This is the third and final lecture in the 2018 Hamlyn Lecture
Series on “Why does Equality seem so Difficult? Three
Problems in Comparison” being delivered in Belfast, Edinburgh

and London.

Aristotle said that equal treatment required like situations to
be treated alike, and unlike situations differently. Ever since,
jurists, politicians and the public have argued over when
situations are, and are not, alike. In the 2018 Hamlyn Lectures
Robin Allen QC discusses three aspects of this problem of

comparison at the heart of equality law.

Robin Allen QC is co-head of Cloisters Chambers, Bencher
of Middle Temple and Chair of the Equality and Diversity
Committee of the Bar Council of England and Wales. He
specialises in employment, equality, equal pay, discrimination,

human rights, public law, and local authority work.
Tuesday 6 November, 5.30 — 7.00pm

European Criminal Law Seminar
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Whither international = co-operation?  Police, ~extradition, mutual

assistance dfter Brexit
Details tbc
Friday 23 November, 9.30am — 5.30pm

Information Law and Policy Centre
Annual Lecture and Conference

Han;formin(g cities with artjﬁcial intelligence: law, policy and ethics

Presentations will aim to offer an original perspective on the
implications posed by the use of algorithms and data-driven
systems for improving the effectiveness of the public sector
whilst ensuring that such processes are governed by frameworks
that are accountable, trustworthy and proportionate in a

democratic society.
Topics of particular interest in 2018 include:

*  explainability and transparency of algorithms;
®  smart cities;

* data privacy and ethics;

* Internet of Things;

®  cyber security;

® open data and data sharing;

®  public-private partnerships;

* Al and digital education;

® The EU General Data Protection Regulation

The Information Law and Policy Centre (ILPC) is delighted
to announce this year’s annual lecture will be delivered by
BARONESS ONORA O’NEILL, a leading philosopher in
politics, justice and ethics, who is also a Crossbench member
of the House of Lords and an Advisory Board Member of the
University of Cambridge Leverhulme Centre for the Future of
Intelligence (CFI).
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The ILPC, which is part of the Institute of Advanced Legal
Studies, produces, promotes and facilitates research about the
law and policy of information and data, and the ways in which
law both restricts and enables the sharing, and dissemination,

of different types of information.

Selected papers will be published in a special issue of
Communications Law following a peer-review process. The
journal is published bi-monthly by Bloomsbury Professional,

sponsors of the conference.

Attendance will free of charge thanks to the support of the
IALS and the sponsor, but registration will be required as

spaces are limited.

Tuesday, 4 December, 5.30 — 7.00 pm

European Criminal Law Seminar
European Investigation Orders and European Supervision Orders
Details thc

Thursday 6 December, 5.30- 7.00pm

House of Lords Al Report: policy impact, implementation and progress

DR STEPHEN CAVE
Philosopher, diplomat and writer; Executive Director of the
Leverhulme Centre for the Future of Intelligence and Senior

Research Associate, University of Cambridge

Chair: DR NORA NI LODEAIN, Director, Information Law
and Policy Centre

Further details and other speakers tbc.

There will be a wine reception following this event.



IALS News

CARL STYCHIN APPOINTED DIRECTOR

Professor Carl Stychin has been appointed Director of the
IALS and professor of law with effect from 1 January 2019.

He will succeed Jules Winterton who has led the Institute, a
member of the School of Advanced Study (SAS), University
of London, for five years. Professor Stychin is currently
professor of law at City, University of London, a position he

will relinquish on 31 December 2018.

Professor Stychin, has an international reputation for his
rescarch on the legal construction and regulation of sexual
and gender identities, said he is very excited at the prospect of
leading IALS and joining the School of Advanced Study:

The IALS is a remarkable institution not least because of its
dedicated and talented staff. It is deeply humbling for me to
reflect upon the list of outstanding Directors who have served the
Institute so well over seven decades. The current transformation
project will ensure that the IALS continues to make an
outstanding national and international contribution to legal
research. It is my privilege to be entrusted with the stewardship of
such a vital organisation. I also look forward to contributing to
the continued excellence of the School of Advanced Study of which

the Institute forms such an important part.

Professor Stychin has published extensively on subjects
including civil partnerships, same-sex marriage, European
identity politics, and the interplay of equality law and religious
freedom in the UK. Other research interests include the law
of negligence, and law and popular culture. Professor Stychin’s
first monograph, Law’s Desire: Sexuality and the Limits of Justice,

won the Socio Legal Studies Association Book Prize in 1995.

A graduate of Canada’s University of Alberta and University of
Toronto, Professor Stychin undertook postgraduate studies in
America at New York’s Columbia Law School. He began his
academic career at Keele University in 1992, before moving

to a professorship of law at the University of Reading in 1998.

While at Reading, he held various management roles: head
of the School of Law, dean of the Faculty of Economic and
Social Sciences, and pro vice-chancellor (enterprise). In 2009,
Reading awarded him the degree of Doctor of Laws based on
his publication record. In 2012, Professor Stychin became
dean of the City Law School at City, University of London, a

position he held for over five years.

Professor Stychin is the author of three monographs, three co-
edited collections, numerous articles, and a student “text and
materials” collection. He is editor of Social & Legal Studies: An
International Journal, a position he has held for many years, and a
Fellow of the Academy of Social Sciences. He was appointed by
the Privy Council as a lay member of the General Chiropractic
Council, one of the UK’s health care regulators, in 2015. He
currently serves as chair of the Committee of Heads of UK
Law Schools.

Commenting on the appointment, Professor Sir Adrian Smith,

vice-chancellor of the University of London, said:

I am very pleased to welcome Professor Stychin to the university.
IALS is a very important part of legal research and study in the
UK and Professor Stychin will bring his considerable expertise,
particularly in the field of gender identities for the benefit of

scholars and students.
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Professor Rick Rylance, dean of the SAS; said:

I am delighted to welcome Professor Carl Stychin to the School
of Advanced Study and look forward to working with him in
years to come. Carl brings a range of international and national
experience and a clarity of vision that will enhance the already

considerable achievements at IALS. He is a great appointment.
TIALS TRANSFORMATION PROJECT PROGRESSES

The multi-million pound refurbishment for the IALS building
started in July 2018. The building, its seminar rooms, lecture
theatre and the main reading rooms of the library will remain
open during the two-year programme of works, but there will

inevitably be some disruption.

The IALS library entrance/exit is now on the 2nd floor, and
the temporary entrance and exit to the library is located on the
2nd floor. The 4th floor is closed.

The admissions desk, issue & enquiry desk, short loan
collection, self-issue facility, photocopying, scanning and
printing facilities are now located on the 2nd floor. Library

computer and training is now on the 5th floor at room 503.

All library staff have moved from the 4th to the 5th floor, which
was vacated at the beginning of June when the academic and

administrative staff relocated to Dilke House, 1 Malet Street.

The transformation project will replace the infrastructure
with new heating, cooling, ventilation, cabling and wifi. The
IALS library will be completely refurbished and re-designed in
the upcoming refurbishment, and will be able to offer a new
2nd floor entrance looking out on to Russell Square. Also on
offer will be 50 additional study desk places, bookable group
study and training rooms, special needs room, 10 additional
lockable library research carrels, new desk and chair furniture
throughout the library, more control over our reading room
heating and cooling, more self-issue laptops and improved
IT services. A new dedicated study room outside the library
on the 5th floor of the building will be created for IALS PhD

students.

This major project will take around two years but Charles
Clore House will remain open throughout. Additional funding

will be sought through a fundraising campaign

(see  https://ials.sas.ac.uk/about/ials-transformation-project/

support-transformation-project for further details).
ASSOCIATE FELLOW HONOURED

An TALS Associate Fellow has been honoured in the Queen’s
Birthday Honours List. ~ Hayley Rogers, Parliamentary
Counsel, Office of the Parliamentary Counsel, has been made
a Companion of the Order of the Bath for services to the

preparation of legislation.
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LEGISLATIVE DRAFTING COURSE 2018

The 2018 Legislative Drafting Course finished on 20 July 2018
and participants were awarded their certificates. Congratulations

to all those involved.

HEALTH PRACTITIONERS TRAINED AT THE GHANA
INSTITUTE OF ADVANCED LEGAL STUDIES

Medical practitioners, health administrators, academics and
policy makers examined how their actions or inaction may
lead to legal claims against them at a workshop on case law and
medical practice organised by the Ghana Institute of Advanced
Legal Studies (GIALS) at the British Council, Accra.

GIALS is an affiliate of the Institute of Advanced Legal Studies
and the course took place on 23-24 May 2018. Through
discussions of decided cases and presentations, participants
were exposed to typical examples of medico-legal issues
relating to liability of medical professionals, duty of care, errors
in diagnosis and failure to warn patients of certain symptoms

of medical interventions or drugs prescribed, among others.

Legal action in alleged cases of medical malpractice and

professional negligence is on the rise in Ghana.

Although very few cases have been decided against medical
practitioners in Ghana, the trend across Africa shows that it
is only a matter of time before medical practitioners are held
liable for negligence or malpractice. Medical malpractice and
professional negligence may result in criminal and civil liability,
as well as disciplinary action by the Medical and Dental Council
of Ghana.



Attending the workshop, retired Supreme Court Judge and
Professor of Law, Justice Date-Bah, who is a member of the

GIALS’ Advisory Council, said:

Medicine and the law is a battle area and we need to bring
the rule of law into that area. In Ghana, it is said that health
professionals never testify against themselves and therefore
there is a real hurdle to litigation of medical malpractice cases.
It is important that health professionals should put the public
interest first. On the other hand, we do not want to go the
other way such as in America where doctors may fear to touch
patients for fear of malpractice. There has to be a middle way

somewhere.

The workshop was facilitated by Professor David McQuoid-
Mason, a renowned medico-legal trainer, from the University
of KwaZulu-Natal, South Africa. Professor McQuoid-
Mason has taught law and medical practice courses at
undergraduate and postgraduate level. He is also the President
of the Commonwealth Legal Education Association. Professor
McQuoid-Mason specialises in medical law, access to justice

and legal education. He had this to say concerning the workshop:

The Ghanaian doctors participated very enthusiastically in the
workshop and T learnt much about the important medico-
legal issues in the country. I really enjoyed interacting with the
Ghanaian doctors at the Workshop and sharing with them the
importance of following the bioethical principles in their daily
practice. If they do this they will be acting in accordance with
the Ghanaian Constitution, statute law and the Common Law
and they and the public will be protected from litigation. I look
forward to coming back and doing something similar for the

nurses.

The organiser of the workshop was Victor Chimbwanda,
the Policy Dialogue and Projects Coordinator at GIALS,
who confirmed that his institute would further engage with
organisations such as the Ghana Medical Association, the
Medical and Dental Council of Ghana and the Nursing and
Midwifery Council of Ghana to organise future training
programmes relevant to medical and health professionals in
Ghana. Mr Chimbwanda is currently a PhD candidate at the
Institute of Advanced Legal Studies.
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Other News

SCHOOL OF ADVANCED STUDY PROMOTES
EXPERTS IN REFUGEE PROTECTION

The School of Advanced Study has announced the promotion
with effect from 1 September 2018 of two distinguished
academics for their work in refugee protection and human

rights.

Dr David Cantor, Director of the Refugee Law Initiative
and one of the programme directors of the MA in Refugee
Protection and Migration Studies, has become Professor of
Refugee Protection and Forced Migration Studies. In 2016,
he was appointed senior adviser to the United Nations High
Commissioner for Refugees (UNHCR), a job he secured after
completing a ground-breaking three-year research project on

refugee protection in Latin America.

Working part-time with the UNHCR Americas, he exploited
the insights gleaned from his academic research work (full title
“Pushing the boundaries: new dynamics of forced migration
and transnational responses in Latin America”) to help the
organisation develop its policy strategy for the protection of

the region’s refugees and displaced persons.

In 2017, Professor Cantor’s research won the Times Higher
Education Research Project of the Year: Arts, Humanities and

Social Sciences award.
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Dr Sarah Singer has become a senior lecturer in refugee law
at the Institute of Commonwealth Studies where she is also
programme director of the MA in Refugee protection and
forced migration studies. It is the first postgraduate distance
learning programme of its kind, run by the Refugee Law
Initiative and delivered through the University of London
Worldwide.

Dr Singer also teaches the law component of the MA in
understanding asnd securing human rights at the School’s
Human Rights Consortium and is managing editor of the
International Community Law Review journal (Brill). She has
written on the topic of asylum seekers and migrants suspected

of serious criminality.

QUEEN MARY STRENGTHENS EUROPEAN
LINKS WITH SORBONNE LAW DEGREE

Future lawyers will have the chance to study law in London
and Paris, thanks to a new Double Bachelor of Laws (LLB)
programme launched by Queen Mary University of London

and the Sorbonne (Université Paris 1 Panthéon-Sorbonne).

Students will spend the first two years in London, where they
will be taught in English, and the final two in Paris, where they
will be taught in French. Academic staff will divide their time

between both cities.

Professor Valsamis Mitsilegas, Head of Queen Mary’s School of

and Academic Lead for Internationalisation, said:

In the climate qf Brexit, collaboration with our EU partners is
@r utmost importance; this programme is testament to Queen
Mary’s drive to foster new and nurture existing partnerships in

Europe, and to facilitate the mobility of students and staff.



We are delighted to be deepening our partnership with the
Sorbonne, a university that is consistently ranked among the top
in the world. By giving our students professional access to two
different legal systems and combining the expertise of two first-
class law schools, graduates will be fully equipped for today’s
globalised world. They will also have the flexibility to embark on

careers in either the UK or France.

Professor Frangois Guy Trébulle, Dean of the Sorbonne Law
School, said:

I am very much looking forward to developing this relationship
with Queen Mary’s School of Law and to continuing the
longstanding partnership that unites the Sorbonne and the

University of London.

Today, the development of competitive double degrees is essential
to build a new generation of legal scholars and professionals
in Europe. I am thrilled that the first cohort will start the

programme in London as soon as September 201 8.

The programme has been developed by Queen Mary’s School
of Law and the Université Paris 1 Panthéon-Sorbonne, which
are ranked 34th and 30th in the world respectively in the QS
World University Rankings by Subject 2018. Queen Mary’s
School of Law first partnered with Panthéon-Sorbonne in
2016, when it launched a Double Master of Laws (LLM)

programme in Paris.

The first cohort of students will start in September 2018, and
applications for 2019/20 entry will open in September 2018,
In June, Queen Mary announced that it will be the first UK
institution to launch a Master of Laws (LLM) in Technology,
Media and Telecommunications in Paris. This comes at a time
when Emmanuel Macron, President of France, has announced

his intention to make the country the world’s tech capital.

PROFESSOR BRIDGE UPDATES
THE INTERNATIONAL SALE OF GOODS

Michael Bridge, Emeritus Professor at the LSE, has produced

the fourth edition of The International Sale of Goods (OUR,
2017), updating the leading authority on international sale of

goods law.

The book contains unique dual coverage of contracts under
English law and the CISG, a valuable benefit for those
interested in all types of sale of goods contracts, including the
sale of commodities. Detailed commentary provides analysis
on decided cases as well as on standard form contracts which
represent evolving trade practice. The book also considers
relevant property law; most notably addressing those issues
arising out of the use of documents of title, such as marine
bills of lading. The rights and duties of buyer and seller are
explained in depth, and the relationship of sale contracts to
other contracts, such as charter parties and letter of credit

contracts, is rigorously examined.

The book deals with issues of frustration and force majeure, the
passing of property and risk, and remedies. This new edition
also provides expanded coverage of remedies, the passing of
property, and the CISG, and gives even greater focus to the
standard form contracts. All important recent decisions are
considered and particularly those relating to interpretation and

implied terms and the bunkers litigation.

CITY LAW SCHOOL LEADS ON LEGAL DESIGN
SPRINT

Alegal design sprint was co-organised with legal publisher Justis
on 26 July 2018 by City, University of London Law School.

On the first of a two-day event, attendees were split into teams
who worked on solving specific legal problems presented by
organisations, before returning on the 6 September to present
prototypes. The organiser for City was Emily Allbon, a senior

lecturer in law.

Legal Design is defined as the application of human-centered
design to the law, to make legal systems and services more
human-centered, usable, and satistying. Day One took place
at City’s Cass Business School, with students attending from
a variety of other institutions including the University of
York, Nottingham Trent University, Manchester Metropolitan
University, and the University of West London.

Sandrine Herbert Razafinjato from global design agency,
Method, took participants through some design thinking
basics, guiding them in the processes required and giving them
the tools to assist them in the later stages of prototyping and
testing. Students were also offered valuable insights into the

design process in a legal context.
Commenting on legal design, Ms Allbon said:

It gives us the opportunity to work with the users themselves
to shape services, processes and guidance of the future and is a
recognition of the fact that legal services have reached a crunch
point where to have some hope cyr real trany”ormation, it is vital
to work collaboratively with a broad cross-section of people, with

very different skills.
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UCL LAW

LECTURER’S

CONNECTED

CURRICULUM TEACHING FEATURED IN

TIMES HIGHER EDUCATION

Dr Steven Vaughan, Senior Lecturer in Environmental Law in

the UCL Faculty of Laws, has written for Times Higher Education

on his use of UCLs Connected Curriculum in his teaching.
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The Connected Curriculum is a core part of UCDs wider
Education Strategy and secks to develop a culture of students
participating in research and making strong connections
between disciplines and with each other.

In the article, “Are teaching and research mutually exclusive?”
published on 5 July 2018, Dr Vaughan talks about his
experiences leading the final year LLB Environmental Law
module which he designed around the premises of the
Connected Curriculum. One aspect of this saw Dr Vaughan
and his 32 students together research and write an article for

publication.
Reflecting on the module, Dr Vaughan said:

Putting the Connected Curriculum into practice has given me
new insights into what we do with do with our students in the
classroom and what we do as academics in our research. I'd
encourage anyone to look at the curriculum and think about
how they can put inquiry-based education at the heart of their
teaching.



The “Labour” chapter of the

Comprehensive Progressive Trans-

Pacific Partnership as neoliberal

regulation

by Joo-Cheong Tham

There is much that is muddy and murky about Brexit.

Itis, however, clear is that it will mean more trade agreements
for the United Kingdom. One of the trade agreements the UK
is considering joining is the Comprehensive Progressive Trans-
Pacific Partnership (CPTPP). Negotiated after the United
States withdrew from the Trans-Pacific Partnership (TPP), the
CPTPP was signed in March 2018 by 11 nations (Australia,
Brunei Darussalam, Canada, Chile, Japan, Malaysia, Mexico,
New Zealand, Peru, Singapore, and Vietnam). With some
exceptions, the CPTPP incorporates the text of the TPP —
including Chapter 19 which deals with “Labour”.

British workers might have cause to welcome the prospect
of their government joining the CPTPP. The UK Government’s
Preparing for our Future UK Trade Policy states that “trade agreements
with single countries or groups of countries can promote and
support labour protections” (UK Department of International
Trade, Preparing for our future UK Trade Policy (9 October 2017)
<https://www.gov.uk/government/publications/preparing-
for-our-future-uk-trade-policy/preparing-for-our-future-uk-
trade-policy>.). And it has been claimed that the “Labour”
chapter provides “the strongest protections for workers of any
trade agreement in history” (Office of the United States Trade
Representative, “Chapter 19: Labour” (5 November 2015)
<https://perma.cc/4E4N-B2E7>).

Contrary to such rhetoric, this essay argues that the
“Labour” chapter of the CPTPP constitutes a form of

neoliberal regulation — faux regulation.

THE “LABOUR” CHAPTER OF THE CPTPP

This chapter is 14 pages long with 15 provisions. One
provides for definitions (Art 19.1) and another proclaims
the “(s)tatement of shared commitment” of the signatories
as members of the International Labour Organisation (ILO)
(Art 19.2). Six of the provisions impose substantive obligations
upon the signatories: Article 19.3 (Labour Rights); Article
19.4 (Non Derogation); Article 19.5 (Enforcement of Labour

Laws); Article 19.6 (Forced or Compulsory Labour); Article
19.7 (Corporate Social Responsibility) and Article 19.8 (Public
Awareness and Procedural Guarantees). The other seven deal
with the processes for ensuring that these obligations are
implemented: Article 19.9 (Public Submissions); Article 19.10
(Cooperation); Article 19.11 (Cooperative Labour Dialogue);
Article 19.12 (Labour Council); Article 19.13 (Contact Points);
Article 19.14 (Public Engagement); and Article 19.15 (Labour
Consultations). These processes — particularly those in Article
19.15 — can ultimately lead to general dispute-settlement
procedures under Chapter 28 of the CPTPE including the
establishment of an arbitral panel with the decision of panel

enforced through trade sanctions.

FAUX REGULATION AS NEOLIBERAL
REGULATION

The term, “neoliberal regulation”, is not an oxymoron.
Markets depend on regulation. As Karl Polanyi observed
decades ago, “regulation and markets, in effect, grew up
together” (Karl Polanyi, The Great Transformation: The
Political and Economic Origins of Our Time (Beacon Press,
2001 edition, originally published 1944) 71). More specifically,
neoliberalism, in asserting the supremacy of markets, does
not reject all forms of regulation — neoliberalism is not the
same as laissez-faire regulation. Rather, it vigorously embraces
regulation that foster markets and market competition. In the

words of Milton Friedman, one of pioneers of neoliberalism:

in place of the nineteenth century understanding that laissez-
faire is the means to achieve (the goal of individual freedom),
neoliberalism proposes that it is competition that will lead the
way ... The state will police the system, it will establish the
conditions_favorable to competition ... (quoted in Jamie Peck,
Constructions of Neoliberal Reason (Oxford University Press,
2010) 3-4).

As Jamie Peck puts it, neoliberalism should be considered
a political project that provides for “market-like rule”

(Constructions of Neoliberal Reason, p 20).
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It is wrong, therefore, to reduce the strategies of
neoliberalism to the removal of state regulation. Neoliberalism
is a project as much about reconstituting state regulation as
it is about removing such regulation. This is clearly seen with
the neoliberal pursuit of labour market flexibility. As many
commentators have observed, the flexibility being pursued is
invariably one of the employers. The drive for such flexibility
has included the removal of state regulation laying down
labour standards at the national level. But this does not mean
a labour market free of regulation. Rather, it means, at the
domestic level, a market regulated primarily through contract
and property law — and, it bears emphasis, such laws clearly
constitute regulation. Similarly, at the international level, the
absence of specific regulation of labour standards in relation
to international trade will mean that national regulation and
other aspects of international trade law, such as the WTO

rules, come to the fore.

Neither is neoliberalism necessarily inconsistent with intense
state regulation — remember it secks to provide for “market-
like rule”. In doing so, it will, on occasion, deploy coercive
state regulation. Consider for example the “command and
control” regulation of trade union activities through national
legislation; or, for an international example, the restructuring
of collective bargaining in Greece as a condition of loans made
by Troika (European Commission, European Central Bank and

International Monetary Fund).

The “Labour” chapter of the CPTPP does not sit on either
ends of the spectrum of neoliberal regulation (removal of state
regulation and coercive state regulation). Instead, it occupies
a liminal place that is part of “market-like rule” — faux

regulation.

As we see with the “Labour” chapter, faux regulation is still
regulation. It is so in three salient ways. First, it purports to
lay down rules to govern certain activities — the “Labour”
chapter seeks to “PROTECT and enforce labour rights”
(Trans-Pacific Partnership, signed 5 October 2015 (not in force)
Preamble, II (emphasis in original)). Second, it adopts the
form of regulation — the “Labour” chapter is a separate
chapter running into 14 pages replete with serious-sounding
legal language. Third, it provides for legal processes — nearly
half of the chapter’s provisions are devoted to this.

Yet, faux regulation is nevertheless faux as it will have an
insubstantial impact on its regulatory objectives. And it is faux
regulation in that its lack of impact will be born out of a thicket
of legal technicalities. The CPTPP’s “Labour” chapter stands
forth as an example of such legalised minimalism because it

provides for flexible standards and standards for flexibility.

FLEXIBLE STANDARDS

By “flexible standards”, we do not simply mean to refer
to flexibility in the application of labour regulation — labour
regulation will invariably have such flexibility especially at the
international level. What we mean to convey by this phrase are

situations where the flexibility is so significant as to seriously
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call into question whether a standard is being laid down; where
the flexibility is so considerable that we are inclined to say that

there is no legal norm.

It is this kind of flexibility that we find with the centrepiece
of the “Labour” chapter, Article 19.3, which is reproduced

below together with its footnotes.
Article 19.3: Labour Rights

1. Each Party shall adopt and maintain in its statutes and
regulations, and practices thereunder, the fo]lowing rights as
stated in the ILO Declaration:>

(a) freedom of association and the effective recognition of the

right to collective bargaining;
(b) the elimination of all forms of forced or compulsory labour;

(c) the effective abolition of child labour and, for the purposes
of this Agreement, a prohibition on the worst forms qf child

labour; and

(d) the elimination of discrimination in respect of employment

and occupation.

2. Each Farty shall adopt and maintain statutes and regulations,
and  practices thereunder, governing acceptable  conditions
gr work with respect to minimum wages, hours (yr work, and

occupational safety and health.”

3 The obligations set out in Article 19.3 (Labour Rights), as they relate to the

ILO, refer only to the ILO Declaration.

IN

To establish a violation of an obligation under Article 19.3.1 (Labour
Rights) or Article 19.3.2, a Party must demonstrate that the other Party
has failed to adopt or maintain a statute, regulation or practice in a manner

affecting trade or investment between the Parties.

For greater certainty, this obligation relates to the establishment by a
Party in its statutes, regulations and practices thereunder, of acceptable

conditions of work as determined by that Party.

Both of the sub-clauses provide for flexible standards
(as understood in this paper). With sub-clause (1), there is
flexibility stemming from reliance on “the rights as stated in
the ILO Declaration” not only because the obligations are cast
in terms of abstract rights but also because they have been
extracted from the follow-up mechanisms provided under
the Declaration — annual mechanisms that could provide
more specific content to these rights (see ILO Declaration on
Fundamental Principles and Rights at Work and Its Follow-Up, 86th
ILC sess (adopted 18 June 1998), para 4 & Annex (Revised):
Follow-up to the Declaration). Under the “Labour” chapter,
authoritative rulings as to the meaning of these “rights” will
issue only through arbitral decisions under Chapter 28 of the
CPTPP The grindingly slow processes under labour provisions
of US trade agreements strongly suggest that this institutional
mechanism will not be effective in clarifying the meaning of
these rights. Notably, the first and only arbitral decision in

this context— a decision to which the paper will return —



was handed down more than nine years after the relevant
complaint was lodged (In the Matter of Guatemala — Issues
Relating to the Obligations Under Article 16.2.1(a) of the CAFTA-DR
(Final Report of the Panel) (Arbitral Panel established pursuant
to Chapter Twenty, Dominican Republic — Central America —
United States Free Trade Agreement, 14 June 2017)).

Footnote 3 points to a further source of flexibility. There
are two significant implications of footnote 3 which can be
illustrated by reference to freedom of association. First,
the obligations under Article 19.3(1) do not necessarily
incorporate the relevant Conventions and Recommendations
relating to these rights. This will mean that Article 19.3(1) will
not necessarily benefit from the greater degree of specificity
found in the relevant Conventions. For instance, the two ILO
Conventions on freedom of association, whilst still cast at a high
level of generality, provide more detailed obligations relating
to the establishment of trade unions (Convention concerning
Freedom of Association and Protection of the Right to
Organise (No 87), opened for signature 9 July 1948 (entered
into force 4 July 1950) art 2); their right to constitute the rules
of their organisations and to organise their activities; their
autonomy from employers (Convention concerning the Application
of the Principles of the Right to Organise and to Bargain Collectively
(No 98), opened for signature 1 July 1949 (entered into force
18 July 1951) arts 2(2) & 3); and anti-union discrimination
(Convention concerning the Application of the Principles of
the Right to Organise and to Bargain Collectively (No 98),
opened for signature 1 July 1949 (entered into force 18 July
1951) arts 1, 2(1) & 3).

Second, the meaning of rights referred to in Article 19.3(1)
is not necessarily influenced by the jurisprudence of ILO
supervisory bodies. The critically important question with
freedom of association is whether Article 19.3(1) by providing
for “freedom of association and the effective recognition of the
right to collective bargaining” includes the right to strike. This
right, whilst not explicitly mentioned in the ILO Conventions
87 and 98, has been held by the ILO Committee on Freedom
of Association and the ILO Committee of Experts on the
Application of Conventions and Recommendations to inhere
in Articles 3 and 10 of the Convention Concerning Freedom of
Association and Protection of the Right to Organise (No 87), opened
for signature 9 July 1948 (entered into force 4 July 1950).

These sources of flexibility, due to reliance on the rights
recognised in the 1998 ILO Declaration, give substance to
the criticism of Alston and Heenan of the Declaration that
“(c)ommitment solely to a broad statement of principle ...
can make the standard potentially meaningless and leave
its definition open to abuse by the more powerful party in
a dispute” (Philip Alston and James Heenan, “Shrinking
International Labor Code: An Unintended Consequence of the
1998 ILO Declaration on Fundamental Principles and Rights
at Work” (2004) 36 New York University Journal of Law and Politics
221, 246).

The warning they issued perhaps finds vindication when
considering the case of the United States. The US has only

ratified two out of eight fundamental conventions (Convention
concerning the Abolition of Forced Labour (No 105), opened for
signature 25 June 1957 (entered into force 17 January 1959);
Convention concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour (No 182), opened
for signature 17 June 1999 (entered into force 19 November
2000)) — it is equal last with Brunei amongst TPP signatories.
It has also been considered by its Labor Advisory Committee on
Trade Negotiations and Trade Policy to be “out of compliance in
anumber of ways with fundamental labor rights” (United States
Labor Advisory Committee on Trade Negotiations and Trade
Policy, Report on the Impacts of the Trans-Pacific Partnership (Report,
2 December 2015) 69 <https://perma.cc/7QKC-WG6K>).
And yet the 2007 Bipartisan Trade Deal, which parented the
reliance on the ILO Declaration in labour chapters in US
trade agreements, could state with no equivocation that the
United States was in “(c)ompliance with the ILO Declaration”
(Office of the United States Trade Representative, Trade Facts
(Factsheet, May 2007) <https://perma.cc/N2R7-FAWB> 2).

As to second sub-clause of Article 19.3, its flexibility is
obvious not only because of the text of footnote 5 leaves the
determination of what are “acceptable conditions of work” to
the discretion of individual signatory States, but also because
of the lack of reference to the many ILO instruments in
the areas nominated in the Article (18 Conventions and 23
Recommendations in the case of occupational safety and health
(International Labour Organization, List of Instruments by Subject
and Status, “12. Occupational Safety and Health” <http:/
www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12030:0
=NO:::>); 10 Conventions and 6 Recommendations in the

case of hours of work (ibid, 11 “Working Time”)).

STANDARDS FOR FLEXIBILITY

With flexible standards, we were dealing with ostensibly
hard legal provisions that turned up to have rubbery
insides. The “Labour” chapter further provides for legalised
minimalism through standards for flexibility: non-existent
standards, liquid-soft obligations; heavily qualified obligations

and standards unlikely to be implemented.

The preamble to the 1998 ILO Declaration on Fundamental
Principles and Rights at Work gives us a clue as to the areas
where the “Labour” chapter ought to have laid down standards
but failed to do so. It states that “the ILO should give special
attention to the problems of persons with special social needs,
particularly the unemployed and migrant workers”. Rather
than “special attention”, the “Labour” chapter casts these
groups of workers to the margins, burying issues of their
specific concern in the numerous topics that can be subject

to cooperative activities between the parties (Art 19.10(6)(n)

(i) and (iii)).

Accompanying the absence of standards in relation to the
unemployed and migrant workers are liquid-soft obligations.
We find this in Articles 19.6 and 19.7, whose text speak for

themselves:
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Article 19.6: Forced or Compulsory Labour

each Party shall also discourage, through initiatives it considers
appropriate, the importation of goods ﬁom other sources produced
in whole or in part by forced or compulsory labour, including forced
or compulsory child labour. (emphasis added)

Article 19.7: Corporate Social Responsibility

Each Party shall endeavour to encourage enterprises to voluntarily
adopt corporate social responsibility initiatives on labour issues that

have been endorsed or are supported by that Party. (emphasis added).

The third way in which the “Labour” chapter lays downs
standards for flexibility is through heavily qualified obligations.
Most — if not all — breaches of the obligations in this chapter
require demonstrating that they occur “in a manner affecting
trade or investment”. This is explicit with the three most
significant provisions (Art 19.3: Labour Rights; Art 19.4: Non
Derogation; Art 19.5: Enforcement of Labour Laws). But even
with the other provisions imposing substantive obligations,
some of the processes under the chapter strongly suggest that
allegations of their breaches need to establish how they occur
“in a manner affecting trade or investment” (Art 19.2(c): Public

Submissions; Art 19.11(2): Cooperative Labour Dialogue).

This cross-cutting requirement has the potential to render
many of the obligations under the “Labour” chapter nugatory.
This risk is highlighted by the unsuccessful complaint by US
against Guatemala under CAFTA-DR - 2017 Arbitral Panel
Decision, the first ever arbitration relating to labour provisions
under a trade agreement, where it was an analogue of this
requirement that proved to be fatal to the complaint. In the

words of the arbitral panel:

The United States has proven that at eight worksites and with
respect to 74 workers Guatemala failed to effectively enforce its
labor laws by failing to secure compliance with court orders,
but not that these instances constitute a course of inaction that
was in a manner dffecting trade (In the Matter of Guatemala
— Issues Relating to the Obligations Under Article 16.2.1(a)
qf the CAFTA-DR (Final Report qf the Panel) (Arbitral Panel
established pursuant to Chapter Twenty, Dominican Republic —
Central America — United States Free Trade Agreement, 14 June
2017) para 594 (emphasis added)).

Key to the decision of the panel was its interpretation of
“in a manner affecting trade” so as to require the conferral
of “some competitive advantage on an employer or employers
engaged in trade between the Parties” (ibid, para 190). Thus, it
was not sufficient in that case for a failure to effectively enforce
a party’s labor laws through a sustained or recurring course
of action or inaction to affect enterprises in the traded sector.
What was further required, in the words of the Panel, was
that “these effects are sufficient to confer some competitive
advantage on such an enterprise or such enterprises” (ibid,

para 196).

The difficulties with the panel’s analysis and conclusion

have been incisively analysed in an abridged and annotated
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version of the ruling by the International Labor Rights Forum
(International Labor Rights Forum, “Wrong Turn for Workers’
Rights: The US—Guatemala CAFTA Labor Arbitration Ruling
— and What to Do About It” (International Labor Rights
Forum, March 2018)). This analysis makes clear the evidential
challenges resulting from the ruling. These stem, firstly, from
the type of information necessary to demonstrate a competitive
advantage. As the International Labor Rights Forum correctly
stated, the panel’s decision “requires showing that an employer
gained a competitive advantage, with sufficient financial
evidence and analysis to prove it” (ibid, 20). As it went on to
pointedly observe, “only the most intimate cost/sales/profits
information in the hands of that employer alone could support
such a showing” (ibid). Second, the specificity required by the
panel ruling sets up formidable evidentiary hurdles — it is
impact on particular firms that needed to be demonstrated.
As the International Labor Rights Forum analysis correctly put
it in one case, such specificity required “a nearly impossible
research job in practical terms” (ibid, 25) and in another threw
up “impossible logistical hurdles” (ibid, 26). These evidentiary
demands — if applied to the CPTPP — will likely asphyxiate

its “Labour” chapter or at least many of its parts

Finally; there is the unlikelihood that the obligations under
the “Labour” chapter, however attenuated, will be effectively
enforced by the state signatories. In an earlier analysis of
the TPP with the US as the dominant party, we argued that
there will be a general orientation to non-application of its
“Labour” chapter. Even without the US, we still anticipate an
orientation to non-application. Except for Canada, none of
the CPTPP signatories strongly support the “Labour” chapter;
for all, the CPTPP is principally directed at market access.
For “developed” countries such as Australia, Canada and New
Zealand, there is the apparent belief (or hubris) that they are
already in compliance with the “Labour” chapter, despite
compelling evidence to the contrary especially in relation
to freedom of association (see, for example, on Australia,
International Labour Office, Committee on Freedom of
Association, Complaint against the Government of Australia Presented
by the Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Services Union of Australia (CEPU)
(357th report, 308th sess, Agenda Item 3, June 2010)).
This false belief will carry with it the assumption that this
chapter does not require any significant regulatory changes, an
assumption that “developing” countries are unlikely to disturb
given their own lack of compliance. All this will be reinforced
by the flexibility of the chapter. Even without the US, there will

likely be mutually assured non-compliance.

Joo-Cheong Tham

Pn_)ﬁzssor, Melbourne Law School
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