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TikANGA AS THE FIRST LAw oF NEwW ZEALAND:
AN IMPORTANT COGNITIVE SHIFT

Ko TE TIKANGA MAORI TE TURE TUATAHI O
AOTEAROA: HE ARONGA NEKEHANGA NUI

AcTING CHIEF JUDGE CAREN Fox*
Maori Land Court

Abstract

This article provides an overview of the history of the Maori
Land Court, as well as present day developments of the Court.
It considers the role that tikanga (Maori customary values and
practices) plays in the Maori Land Court, and how the Court
has applied tikanga in a number of contemporary judgments. It
then considers the Waitangi Tribunal (a Commission of Inquiry
which examines Crown breaches of its obligations to Maori),
and how tikanga can be demonstrated in the process and the
findings of the Tribunal. It discusses how both judicial bodies
have approached the challenge of competing tikanga claims.
Finally, the article poses ideas of how tikanga can be applied
going forward.

Keywords: tikanga; Maori Land Court; Native Land Court;
Waitangi Tribunal; indigenous law; cultural considerations.

Téna koutou, koutou e whakarongo mai nei—kei te mihi ki a koutou.
Ahakoa he iti ténei wahanga, he mihi mahana rawa atu mai i te Tairawhiti.
(Translation—Greetings to those who are listening. Despite this small mihi,
know that is very warmly given from the East Coast of New Zealand).

[A] INTRODUCTION

wanted to start by acknowledging what Chief Judge Taumaunu has

said. Namely, procedure is as important as the substantive law. This
presentation builds on that theme by reviewing both the procedure and
substantive law of the Maori Land Court and the Waitangi Tribunal.

*  For full citations of cases and reports and all slides referred to in this article, see the appended
PowerPoint presentation.
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[B] THE MAORI LAND COURT

The modern Maori Land Court is a product of its history. It has been
operative since 1865. In fact, it was initially established in 1862. But,
it was revamped into what was the forerunner of the modern Maori
Land Court—namely the Native Land Court—in 1865. So it is a very old,
established institution of the New Zealand legal system.

The modern Maori Land Court (since 1993):

¢ is a court of record;

¢ is a creature of statute administered under Te Ture Whenua Maori
Act 1993;

¢ is primarily a land title court; and

0 has jurisdiction to deal with disputes concerning fisheries
representation issues, Te Ao Maori and taonga taturu cases, which
are protected objects cases, family protection matters and a number
of other jurisdictional issues.

Tikanga is bolstered by the fact that before judges are appointed, they
must have knowledge of te reo Maori under Te Ture Whenua Maori Act
1993, section 7(2A).! Some of us are better at speaking Maori than others,
but all the judges are competent enough to conduct their roles in te reo
should they need to, or at least with the assistance of interpreters who
can guide them through proceedings if need be. They are also competent
in tikanga in the sense that they know enough about the law and about
how tikanga has been analysed and implemented in the law, to do their
jobs when it comes to dealing with tikanga in the courtroom. They must
also be knowledgeable about the principles of the Treaty of Waitangi.
They must have and bring that knowledge with them to the role of being
a judge of the Maori Land Court.

They should also know the history of the Native Land Court. Emeritus
Professor David William’s book Te Kooti Tango Whenua (The Land Taking
Court), just in that title, captures the history of the old Native Land Court
(Williams, 1999). That Land Court was, through the legislation that
supported its operation, designed to individualize title, and thereby to
facilitate alienation of land. It was a very effective tool in facilitating that
outcome.

The modern Maori Land Court’s purpose runs in the opposite direction.
Under Te Ture Whenua Maori Act 1993 it must work with owners to
retain what is left of the land, less than 6% of New Zealand’s land base.

1 Slide 3 “Tikanga in the MLC”.
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Figure 1: Maori
Land Court
hearing in
Wairoa.

Figure 1: Maori
Land Court
hearing in
Ruatoria.

Today judges are assigned to the seven districts of the Maori Land Court.
They are encouraged to familiarize themselves with the iwi (tribe), the
hapt (sub-tribes), and the marae (gathering places) of the area.?

Under section 66 of Te Ture Whenua Maori Act 1993, a judge may
apply to their hearings such rules of marae kawa as the judge considers
appropriate and make any ruling on the use of te reo Maori during the
hearing. They should also avoid unnecessary formality. That necessarily
means that they allow a fair degree of interaction from people who are
generally unrepresented. In practice judges will attempt to understand
and follow the local tikanga and kawa of tangata whenua (local indigenous
people) in all aspects of the ceremonial duties, and that is a matter that
they have worked hard to do.?

2 Ihid.
3 Slide 4 “Procedure”.
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Figures 1 and 2 are pictures I wanted to share with you because a
picture paints a thousand words. They depict Maori Land Court hearings
in Wairoa and Ruatoria.

During the hearings, the ceremonial formalities include beginning with
karakia (prayers) and mihi whakatau (greetings). The use of te reo Maori is
actively encouraged, and that can happen without warning, so the judges
have to be prepared to respond to that. Judges also must have knowledge
of the poroporoaki (farewell) process, and how to close proceedings at the
end with karakia whakamutunga (final prayer).*

All of these aspects of our work are designed to make the process tika
(right), a matter we have heard so much about today. We attempt to hear
applications in the appropriate and respectful way, and we finish in a
way that Maori people would want to see, namely to release all that is
sacred or bad that has occurred during the hearing of an application(s),
and we bring everybody back from that state so they are able to conduct
their affairs in accordance with the notion of whakanoa (cause to be free
of anything sacred) and whakaea (cause to be restored to balance).

At the end of last year, the first fully bilingual te reo Maori judgment
of our court was issued. It has taken this long time to get to the position
of being able to issue judgments in this way because the predominant
language of the judges and the court has been English. This was a
judgment of his Honour Judge Warren in Pokere v Bodger—Ouri 1A3
(2022). In this case the applicants’ counsel submitted both written and
oral submissions in te reo Maori. Prior to the substantive hearing a
pukenga was appointed under section 32A Te Ture Whenua Maori Act
1993, who assisted the judge in both hearing the matter bilingually and
in producing this first bilingual judgment. This judgment represents a
significant milestone in the development of the court because it means
that we have almost reverted back to what the court was like in the initial
years of its history, where nearly everybody spoke Maori in proceedings,
including the judges.® It has taken this long to get back to what was a tika
procedure for hearing matters. I want to come back to this case because it
also has quite a lot to say about tikanga. But it is a more recent judgment
and I want to demonstrate its place in our history.

The court receives an average of between 5000 to 6000 applications
per annum. There has been a drop over the last year or two because of

*  Slide 5 “Karakia, Mihi whakatau, Korero Reo Maori Poroporoaki, Karakia whakamutunga”.

5 Slide 6 “Te Reo Maori”.
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Covid.® The number of applications that we have been processing has
been steadily rising, yet our disposal rate has slowed. There have been a
number of factors impacting on the accessibility to the court process and
then to the disposal process, which I will not go into, but it has meant
that there are many applications sitting in the system both before and
after court, waiting for processing.

The applications tend to cover successions constituting management
structures, governance issues, reviews of trusts, fencing issues, trespass
and injury to land claims, actions for recovery of land, mortgagee issues,
relief against forfeiture issues, actions for specific performance of leases,
easements and covenants, Maori reservation issues and issues concerning
significant cultural sites. So our work is really focused on land titles.”

The preamble to our statute and sections 2 and 17 guide the
interpretation of Te Ture Whenua Maori Act 1993, and there are
sufficient provisions to argue that tikanga applies both procedurally and
substantively to all that we do. The preamble recognizes that the Treaty of
Waitangi established the special relationship between Maori people and
the Crown. It notes the exchange of kawanatanga (governance) for the
protection of the rangatiratanga embodied in the Treaty, and it recognizes
that land is taonga tuku iho of special significance to Maori people, and
it has been retained and utilized by the owners, their whanau and hapt.
So, because of those directions given in the legislation, tikanga has been
embedded since 1993 in various ways through procedure and through
the substantive law.?

Section 4 of Te Ture Whenua Maori Act 1993, defines tikanga as
meaning Maori customary values and practices. Those of you who are
familiar with the Resource Management Act 1991 will know it is almost
the same definition in that legislation. The Supreme Court has stated that
such definitions are not to be read as excluding tikanga as law or that
tikanga is not law; rather tikanga is a body of Maori custom and practice,
part of which can be properly described as customary law. Thus tikanga
as a law is a subset of the customary values and practices of Maori.
That is taken from Trans-Tasman Resources Ltd v Taranaki-Whanganui
Conservation Board & Ors (2021: para 169), which for those of you who
have been following developments in this field, you will be familiar with.
This definition is really important, because it makes it clear that, when
we are working with our legislation as judges, we must have regard to

6 Slide 7 “Nature of Applications”.

7 Ibhid.

8 Slide 8 “Tikanga in Substantive Law”.
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tikanga components that may affect the way we are generally applying
the provisions of Te Ture Whenua Maori Act 1993.

Turning to tikanga in the substantive law, [ wanted to deal with anumber
of cases concerning the application of tikanga. The first case is called
Gibbs v Te Runanga o Ngati Tama—Part Lot 2 and Lot 1 DP 4866 (2011).
It is a decision of Judge Harvey (now Justice Harvey). He was a judge of
our court before he went to the High Court. In this decision, he discusses
tikanga in relation to an application to establish a Maori reservation. The
case involved the legal owners of general land, held by a general land
trust, known as the Gibbs Family Trust. The beneficiaries of the Trust
were the Gibbs family, and that included their children. Mrs Gibbs was
Maori, and she affiliated to Tahoe. The land involved in this case was 227
hectares of general land north of Taranaki, well outside the area of land
normally associated with Tahoe. Mr Gibbs was European. The children
were obviously Maori because of Mrs Gibbs. Again, the affiliation to the
land was non-existent because other than living on the land, there was
no genealogical link to the land as their tribal affiliation was through
their mother, who was Tuhoe. Justice Harvey denied this application on
the following basis:

1 the size involved with the reservation;

2 the link needed to establish customary entitlements to the land,
which was unavailable to the applicants in this case; and

3 the application had been opposed by Ngati Tama of Taranaki. The
Gibbs family were supported by some tangata whenua (people of the
land).

Justice Harvey concluded that if you look at why reservations are
created in the first place, what the purposes of them are, then the Gibbs
family could not meet the criteria in the legislation. They could not
demonstrate that all the purposes for which a reservation should be set
aside had been addressed.

There is a really good discussion in that case of competing tangata
whenua views over whether an application is supported, and then how
the judge reconciled the competing assertion of mana whenua that came
from the two different groups. I really recommend this judgment to those
people who are grappling with these issues, as, although it is a decision
out of the Maori Land Court, it does raise contestable tangata whenua
evidence, analyses it and goes through the process of reasoning why an
outcome is decided in favour of one party over another.

Vol 4, No 3 (2023)
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The next judgment is Tautari v Mahanga—Mohini 3B2B (2011). It is a
decision of the late Judge Ambler who was one of our most competent
judges in terms of the substantive law in our jurisdiction. In this case,
he discusses tikanga in relation to an application for an occupation
order. He analyses the importance of the mana of individuals who had
leadership in a whanau (family), and how they guided their whanau.
This involved decisions made concerning what should happen to land,
the rangatiratanga (authority) of the people involved, their mana and
ultimately the answer. The answer in this case was that the whanau
had developed their tikanga for land allocation. Different parts of the
land were granted to different branches of a large extended family. Those
people who had direct lines of descent from each of those siblings that
had divided the land were to stay and occupy within the areas of land
that were allocated to their ancestor, rather than traverse into other areas
of the land, and thereby unsettle the tikanga that was very much at the
heart of this extended family. The decision is really useful for reminding
all the participants that tikanga rights exist at the whanau level, it is
ever evolving and dynamic, it has hard parameters. As Justice Whata
said, you end up having to come to the point where tikanga is restricted
in how it can be applied. Everybody knows its metres and bounds even
if sometimes they come to court to argue the opposite. It is a really good
judgment in that respect.

The third judgment is called Mihinui—Maketu A100 (2007: 243). It is
a Maori Appellate Court judgment that involved our former Chief Judge,
two chief judges ago, now Sir Justice Joe Williams. His judgment is the
dissenting judgment in this case. It is about the definition of the preferred
class of alienee under our legislation. Only certain classes of alienees
in our jurisdiction can be the recipients of land or receive land that is
transferred, especially Maori land interests called shares. Section 4 of
Te Ture Whenua Maori Act 1993 defines the preferred classes, and the
only category that the applicants could have fallen into in this case were
“whanaunga of the alienating owner who are associated in accordance
with tikanga Maori with the land”. This is a decision about whether or not
Te Arawa Lakes Trust could claim to be whanaunga (a relative or relation)
of the alienating owner who was selling her shares to the Lakes Trust,
and whether or not they could be said to be associated with the land in
accordance with tikanga. It is a really fascinating discussion by Justice
Harvey, Justice Joe Williams and Judge Savage (now retired). I really
recommend it as a judgment that considers the role of tribal authorities
vis-a-vis landholding hapu. It analyses whether or not, as a matter of
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tikanga, the Trust, representing all of Te Arawa, could take shares that
were centralized in one hapu territory. The hapt was Ngati Whakaue.

Returning to the judgment of Pokere v Bodger-Ouri 1A3 (2022), this is a
judgment by a judge who is very familiar with the substantive law that is
coming out of the superior courts. In this case there was evidence about
a house that was partly built by traditional means in 1938. It was not
a marae. It was used for whanau purposes. It was a central hub where
whanau gatherings occurred. It was argued that the ahu whenua (land-
holding) trustees in this case had acted inconsistently with their duties as
trustees, including that they had breached tikanga in choosing to make
the decision to demolish the homestead. The line of the whanau who had
recently been associated with the house objected to the decision and were
arguing tikanga principles to prevent the demolition. Dr Ruakere Hond
was appointed as a pukenga under section 32A of the Te Ture Whenua
Maori Act 1993 to assist with the case. As the pukenga he was an active
judicial officer, making decisions and writing parts of the judgment,
including that part in te reo Maori on Taranaki kawa. That last section
is not translated. Dr Hond took a very active role in determining the
outcome of the proceedings.

This judgment takes quite a different structure from our previous
judgments. It starts with a tikanga framework. It looks at what tikanga
the parties said were relevant, it assesses that tikanga framework against
the facts, and then it draws conclusions. It is an interesting judgment
because it is innovative. I highly recommend it for people to review just
to see how the judge and the pukenga go through the reasoning process.

[C] WAITANGI TRIBUNAL

Turning to the Waitangi Tribunal, we are on the cusp of 50 years since its
establishment. There are 20 members of the Tribunal. Maori Land Court
judges preside in the Waitangi Tribunal. It sits in panels of four to five
members and a Maori Land Court judge. We have tikanga experts on the
panels. People are appointed because of their knowledge and experience
of different aspects of matters likely to come before the Tribunal and
tikanga is one of those aspects.

The Waitangi Tribunal currently has 3263 registered claims before it.
Of those claims, around 1086 have been settled by legislation. There are
2177 claims that have yet to be heard or have been heard but not settled
or are contemporary thematic claims, which are part of the kaupapa
inquiry program. This is all important background because there are big
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changes that are happening in the Tribunal which we wish to share with
you.?

Currently, there are two district inquiries that have largely been
completed and are in the report-writing phase. These are Taihape ki
Rangitikei ki Rangipo (Wai 2180) and Te Paparahi o te Raki (Wai 1040).
Those reports should be out in the next year or two. Then there are three
district inquiries in active hearings. These are North Eastern Bay of Plenty
(Wai 1750) with Judge Doogan as the presiding officer; Muriwhenua Land
(Wai 45), with Judge Wainwright presiding; and Porirua ki Manawata
(Wai 2200). With respect to the last one, I am the presiding officer and we
have already issued reports for two of the tribes in the district, and there
is only one tribe to hear from. We will produce their report on iconic issues
and then a very short generic issues report. The point is that nearly all
historical inquiries are complete.!°

The kaupapa inquiry program commenced several years ago. These
are claims that raise issues that affect Maori generally. The kaupapa
inquiries that are under way are:

¢ The Military Veterans Claim (Wai 2500);

¢ The Health Services and Outcomes Inquiry (Wai 2575);
¢ The Mana Wahine Inquiry (Wai 2700);

¢ The Housing Policy and Services Inquiry (Wai 2750);

¢ The Marine and Coastal Area Act Inquiry (Wai 2660);
¢ Te Rau o te Tika—the Justice Inquiry (Wai 3060); and
¢ The Constitutional Inquiry (Wai 3300).

Thus seven out of 13 kaupapa inquiries are underway.

Those who are appointed as Waitangi Tribunal members and who have
tikanga expertise assist the inquiry program. For the 2023-2024 year
there will be 189 events. Of these 110 will be hearing days, 21 will be
judicial conferences and 58 are panel hui. There will also be three to four
wananga over and above the 189 days. So the program for 2023 to 2004
is busy. It is a program that depends on the tikanga experts to support
the many activities that are taking place. There are at least 10 members
who fit into this category. They really work hard at providing support for
their Waitangi Tribunal panels.!!

9 Slide 14 “Waitangi Tribunal: Nature of Claims”.
10 Thid.
1 Slide 17 “Work Programme 2023-2024”.
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Venues for Waitangi Tribunal hearings are dominated by the cultural
motif of being Maori, whether they are in Maori venues like marae or they
are in neutral venues which are taken over by the claimants and made
very Maori during the proceedings. This is again another reason why
tikanga is really important in our procedure because, as the Wairarapa
Moana ki Pouakani Inc v Mercury NZ Ltd (2022: paras 86-87) decision of
the Supreme Court makes clear, the Tribunal has to get its processes tika
(right) in order to make sure that the outcome substantively is correct
and tika in tikanga terms.!?

That decision is also important, as you will know, because it dealt with
the issue of mana whenua. In summary, the High Court’s decision was
criticized because not enough consideration was given to other tikanga
values and principles that were relevant in the weighing-up of the issues.
In the context Wairarapa Moana (2022: paras 86-87) facts, the principles
of hara, utu, ea and mana should have been given due weight as was
done in the Waitangi Tribunal. The matter was returned to the Waitangi
Tribunal for completion of its hearing. The Government moved to settle
the claims by legislating, but that is neither here nor there (Wairarapa
Moana 2022: paras 76-77). What the judgment does is that it sends a
direction to the Waitangi Tribunal about how it may analyse tikanga
principles in its work.

There are many challenges that the Waitangi Tribunal is facing in its
work. There is, for example, a perception that the Waitangi Tribunal’s
historical (district inquiry) claims process is too legalistic. Those who have
been to a district inquiry hearing would know that they are dominated
by lawyers. The judges are very instrumental in deciding procedure.
Researchers have dominated the research process and claimant evidence
is used to supplement their reports and those of other experts. It is not a
process that puts claimants front and centre. So, that has caused its own
problems with the way claimants engage in the hearing process. Then
there is a perception that the Waitangi Tribunal is unable to produce timely
reports. Notably the process is one that can be flexible. The Tribunal can
set its own process as Wairarapa Moana (2022) noted as per schedule 2
of the Treaty of Waitangi Act 1975, which governs our procedures.

The seven kaupapa inquiries are an opportunity for innovation. So
what you are seeing at the moment are the appointment of pou tikanga
and reo. These pou are appointed to assist Tribunal panels in developing
new procedures with claimants that are tikanga and/or reo-centred.!?

12 Slide 20 “Wairarapa Moana ki Pouakani Inc v Mercury NZ Ltd [2022] NZSC 142 at [86] - [87]".
13 Slide 22 “Issues”.
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The Kura Kaupapa Inquiry is an example of this procedure. It will hear
and report in te reo Maori on all issues raised before it. We are watching
that inquiry with interest to see how the process works out. I noted
while viewing the live stream that the claimants were actively engaged in
determining the procedure as well as the production of evidence. It was
very interesting to see how the power dynamic had changed, how the
lawyers were all behind the claimants, and how the claimants were very
engaged with the Waitangi Tribunal members. We will see whether that
has been a successful way of dealing with some of the perceptions that
currently plague the Waitangi Tribunal.

We also have developed this idea of staged reporting. The Kaupapa
hearings have also introduced the tiapapa or foundational hearings that
facilitate staged reporting. This assists both the claimants and the Crown
to address issues that have some degree of priority with some timely
reporting. In this way the parties can actively do something about any of
the issues the Waitangi Tribunal identifies in its recommendations.

Looking to the future, the Standing Claims Panel is being deployed
into areas not under district inquiry. It will deal with any claim that for
some reason did not get captured by treaty settlement legislation. There
are many of them that still have to be tidied up. That is ongoing stick-to-
our-knitting work.

We also need to review the relevance of the Waitangi Tribunal beyond
the completion of historical claims and the kaupapa inquiries. We are
continuously evaluating that because the timeframes keep changing.

I want to investigate whether the tikanga expert members of the
Waitangi Tribunal should be recognized as a unit now in their own right.
That is because of the dependency that we have on them as the experts
in tikanga. Their assistance to the tribunal is significant. They should
be more actively engaged with mediation. The Tribunal’s power to order
mediation will be used more to encourage their involvement.

In terms of reports and the substantive law. All reports deal with
tikanga matters in one shape or form. But those presented below are
some of my favourites, namely:!*

1 Waitangi Tribunal (2011), Ko Aotearoa ténei: Report—Justice Joe
Williams’s report on law and policy affecting Maori culture and
identity.

14 Slide 23 “Reports that have tikanga components”.
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2 Waitangi Tribunal (2008), He Maunga Rongo—Report on Central
North Island Claims.

3 Waitangi Tribunal (1988), Muriwhenua Fishing Report—this report
has one of the best succinct summaries of a tribal fisheries system
that I have ever read and I really recommend it.

4 Waitangi Tribunal (2018), Te Mana Whatu Ahuru—Report on Te Rohe
Potae Claims—we had Ta Hirini Mead and Ta Pou Temara on that
panel for that inquiry. The tikanga discussion in that report is very
significant.

5 Waitangi Tribunal (2014), He Whakaputanga me te Tiriti—The
Declaration and the Treaty Report on Stage 1 of the Te Paparahi o Te
Raki, and Waitangi Tribunal (2022), He Whakaputanga me te Tiriti—
The Declaration and the Treaty Report on Stage 2 of the Te Paparahi
o Te Raki. The Te Paparahi o Te Raki panel reports consider the
constitutional and jural issues.

In response to the question about whether regional variations in tikanga
cause issues for our work, I do not think they do. Once you are aware
of the history and the nature of the tribes and their settlement patterns
and the knowledge of how each became neighbours to each other you
soon start to work out very quickly, why they might be either supportive
of each other or in oppositional terms in any litigation that is before you.
Waitangi Tribunal reports can assist your learning in this regard.

So, respectfully dealing with each side’s story is how the Waitangi
Tribunal has managed overlapping claims issues. Because the Waitangi
Tribunal’s jurisdiction does not require firm decisions about mana
whenua, we tend to talk about spheres of influence. So we do not demarcate
boundaries or say that groups on this side of a boundary belong here
and groups on that side belong there, unless determining boundaries is
important to the claim, and the Motiti Island Inquiry was one where it
was. There are occasional exceptions. However, most of the reports do
not have to determine the issue. Rather they acknowledge peoples’ mana
whenua or claim to mana whenua. They talk about peoples’ tikanga as
being their tikanga, their korero, what they say, because they are not
really that important to the jurisdictional issues before the Waitangi
Tribunal. You can very quickly work out, with the help of pukenga, or
through authoritative texts, or your own general knowledge, how to deal
with competing tikanga claims.

In the Maori Land Court, judgments can be more definitive.

Vol 4, No 3 (2023)
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I end by recommending Justice Whata’s methodology as a way that a
lawyer should approach trying to get a case ready for judges that work in
this space.

About the author

Acting Chief Judge Caren Fox was appointed to the Maori Land Court
on 1 October 2000 and was later appointed as Deputy Chief Judge on
20 February 2010, and Acting Chief Judge on 1 May 2023. She is one
of the resident judges for the Tairawhiti District of the Maori Land Court,
hearing cases in Gisborne. Acting Chief Judge Fox has also sat as the
presiding officer for the Waitangi Tribunal on inquiries into claims in the
Central North Island, Te Rohe Potae and Porirua ki Manawati regions, as
well as numerous urgent inquiries into specific Treaty of Waitangi claims.
She was also appointed as an Alternate Environment Court Judge in 2009.

Before becoming a Judge, Acting Chief Judge Fox was a Lecturer in law at
Victoria University and a Senior Lecturer in law and Director of Graduate
Studies at the University of Waikato. In addition, she acted as legal counsel
for Treaty claimants and Maori land clients. A specialist in international
human rights, Acting Chief Judge Fox was a Harkness Fellow to the
USA from 1991 to 1992 and a Pacific Fellow in Human Rights Education
employed by the Commonwealth Fund for Technical Co-operation 1997-
1999. For her work in human rights she won the NZ Human Rights
Commission 2000 Millennium Medal. In March 2023 Judge Fox received
her PhD at Te Whare Wananga o Awanuiarangi for her thesis "Ko te mana
te utu: Narratives of sovereignty, law, and tribal citizenship in the Potikirua
ki te Toka-a-Taiau District".

References

Waitangi Tribunal. He Maunga Rongo—Report on Central North Island
Claims. Wai 1200, 2008.

Waitangi Tribunal. He Whakaputanga me te Tiriti—The Declaration and
the Treaty Report on Stage 1 of the Te Paparahi o Te Raki. Wai 1040,
2014.

Waitangi Tribunal. He Whakaputanga me te Tiriti—The Declaration and
the Treaty Report on Stage 2 of the Te Paparahi o Te Raki. Wai 1040,
2022.

Waitangi Tribunal. Ko Aotearoa ténei: Report. Wai 262, 2011.

Waitangi Tribunal. Muriwhenua Fishing Report. Wai 22, 1988.

Spring 2023



648

Amicus Curiae

Waitangi Tribunal. Te Mana Whatu Ahuru—Report on Te Rohe Podtae
Claims. Wai 898, 2018.

Williams, David. “Te Kooti tango whenua”: The Native Land Court 1864-
1909. Wellington NZ: Huia Publishers, 1999.

Cases

Gibbs v Te Runanga o Ngati Tama—~Part Lot 2 and Lot 1 DP 4866 (TNK
4901) (2011) 274 Aotea MB 470 (274 AOT 470)

Mihinui—Maketu A100 (2007) 11 Waiariki Appellate MB 243 (11 AP 243)

Pokere v Bodger and Others—Ouri 1A3 (2023) 466 Aotea MB 120 (466
AOT 120)

Tautari v Mahanga—Mohini 3B2B (2011) 18 Taitokerau MB 6 (18 TTK 6)

Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board
& Ors [2021] NZSC 127 [169]

Legislation, Regulations and Rules

Resource Management Act 1991 (NZ)

Te Ture Whenua Maori Act 1993 (NZ)

Treaty of Waitangi 1840

Treaty of Waitangi Act 1975

Vol 4, No 3 (2023)



N

da in the Maori Land
court and the Waitangi
Tribunal

Deputy Chief Judge Caren Fox
Acting Chief Judge



Maori Peoples’ Court
INEINIOaALCE of its history (1865-2009)
court of: record

creature off statute administered under the
EenVhenua MaoerirAct 1995 (IRINVIM)

o [thsiprimarilyiariand title court

o [t alserhas jurisdiction terdealiwith dISPULES
CONCerning fisheries, representation) taongar tuturl
& family: protection




must have knowledge of te reo, tikanga and the
aty of Waitangi before they are appointed as per s
of TTWM Act 1993.

« They should also have knowledge of the history of the
Native Land Court and experience in the modern Maori
Land Court.

« Where sitting in a Court district, judges are encouraged
to familiarise themselves with that district, the Iwl, haptu
and marae of the area.




rms of procedure, s 66 of Te Ture Whenua Maori
3 allows any judge to apply to the hearing such
rules of marae kawa as the Judge considers appropriate
and make any ruling on the use of te reo Maori during
the hearing. They should also avoid unnecessary
formality.

In practice judges will attempt to understand and follow
the local tikanga and kawa of‘the tangata whenua in all
aspects of their ceremonial duties.




| Whakatau, Korero Reo Maori
Joroaki, karakia whakamutunga



tea, MBr 210, applicant counsel submitted
PELANWEItten and orall SUDMISSIONS! 1N te FEo
Maori. Prior to: the substantive hearing, a
pukenda Was appoeinted Under sk S2A Whoe
assisted the judge  in boethr heakrng  the
matter bilingually, anaNn producing the first
MLC bilingual judgment:




of Applications ‘

Ut receives on average between 5-6000 applications

s

per annlm and these are heard N court NeUSES, 6N marae or
IR GLHER appropriate VENUES.

Process IS one where the applicant should: be' treated  as
manuhir’ subject tor our manaakitanga ™ until ther end  of
Process.

Cover successions, constitlbing: management: strlctures,
governance (particularly trust) s reviews; fencing Issues,
trespass and injury to land claims; acuiens: fier recovery of
land, mortgagee issues, relief against foreiture;” actions for
specific performance of leases, easemEeEntsS and covenants,
Maori reservation issues and significant cllttral sites



mble, ss 2 & 17 guide the interpretation of TRMWM 1993
S sufficient evidence to argue tikanga applies both
ally and substantively terall'we do.

o he Preamble recognises: the ireaty. off Waitangi® established
the' special relationshnip: between: the: Maor peepler and the
Crown: It notes that the spirt off the exchande of
kawanatanga for the pretection ol randatiratandalembodiediin
the Treaty of Waitangi be reaffirmed: It recognises: that land
IS a taonga tuku iho of specialfsignificancerto Maori people, to
be retained and utilised by thereWRENS, thelrs Whanau and
hapu.




off THIWM 1993" defines tikanga as meaning
ustomary: values and practices

o INe Supreme Court hasstated that SUch definitions
dre not terbe read as excluding tikangaras law: or
that tikanga IS net Iaw. Rather tikanga is; arboedy. of
Maori customs and Practices; Part off WRICHHS

properly described as custemiawslius, tikanga as

aw IS a subset of the custeomanyValties and

practices ...” [rans-7asmanResources Limiiied Vv

laranaki-Whanganui Conservauoboara’s& Ors
[2021] NZSC 127 at [169].




S\ el Runanga. o Ngati- lama. - Part Lot 2 and Lot 1 DP
NK'4901) (2011) 274 Aotea MB 470 (274 AOI 470) —
tikangal in relation te an application terestablish’a
MlaeH ESERation.

VautariVviMahianga — Momnuiss2B (2011 18 aitekerau ViBi6
(18 THIK 6) — Discusses tikandalin relation toran application fior
dn OCCUPation Order.

Mihinui — Maketu A100 (2007) TS Waiarki-Appellate MBr243
(11 AP 243) — concerns the Preferred: €lass ofif Alienee
guestion, turning on whether theslierArawar llakesslrust can
be said to be associated with theslandsinsaceerdance with
tikanga.




V. Adlam [2023] NZHC 363 (HC) Harvey J. Case
cerned /nter-alia leave to issue enforcement proceedings
st Adlam. A judgment was issued by the Maori Land
R 2014 where Mrs' Adlam was erdered to repay. Various
amountsptotalling approximately: $15 million’ tor a' land" trust.
She had paid just over $4" million. The trustees were: seeking
enfercement off the eutstanding judgment debt including by,
the sale off tWo of hEr properties.

Adlam raised manaj Whiakapapa, Whianautanga,
turangawaewae to argue'against enfercement. ihe applicants
contested the meanings asChHBEed! ter these: terms by Adlam,
and relied on tino rangatiratanga, Kaitiakitanga, muru, hara
and utu. There were no independent tikangar experts but
Harvey ] used various authorities tefinfiermEhIs" judgment in
favour of the applicants.




N

WAWAINGI TRIBUNAL = on the cusp of 2025



Presidig

iere are 20 members off the WL The Wi sits in panels.

g officers are MLC judges or bartisters & solicitors of
the HIghr@ourt with! 7. or more years standing. (See Schedule
2, CI'5)

o Under s 4 of the reaty: oft Waitangi® Act 1975, and in
considering the' suitability’ 6ff persens; for appointment: ter the
W, the Minister of Maori Develepment hask regard: ter the
partnership. between the "2 parties tor the direaty; ands must
have regard not only to a personisipersonal attibutes but also
to a person’s knowledge of andrexperence ins the different
aspects of matters likely to come Befere thesimbunal. Tikanga
IS one of those matters.




WAVTANGI TRIBUNAL

ribunall currently: has
istered’ claims. Of
theser claims, around 1086
claimshaverbeen settled by
legisiation

o T[here are 2,177 claims that
have yet to be heard, have
been heard but not settlied
Or are contemporary claims
and part of the kaupapa
INquIry programme.

Nature of Claims

o T[here are two district
Inguiries that have largely
been completed and are in
Feport WHting stage: e
Paparahiierter Rakifinguiry:
(Wair1040) andiliainape ki
Rangitikerr inguiry: (VWai
2180); and

o [hethree district inguiries
IR actiVe earings: ane
NorthrEasterniBay of Plenty
InquiryA({750), Muriwhenua
Land¥@WVair45) and Porirua
ki Manawatu (2200).

N



s (Wai 2500);

o 2. ihetealth
SERVICES and OULCOmMES
Inguiry: (Walil 2575);

e 3. [he Mana Wahine
Inguiry: (Wai 2700);

e 4, Housing Policy and
Services Inquiry (Wai
2/750);

e 5. Marine and Coastal
Areal (lakutal Moeana)
Act Inguiry: (Wal
2660);

o 6. e Rau o telika:
the Justice System
Inguiry-(WWairs060);
and

e 7, ihe Gonstitutional
InquiryA@Wai 3300).

N



aUrgency: the Kura o Remedy: the
JUpapal Inquiry, Mangatul Remedies
(Wa| L7 e)) Inguiry: (Wai
314/1489)r and

o Priority Inguimy:
National Freshwater e=Remaining
and Geothermal [Histericali Claimsk
Resources (Stage Iihe Standing Panel
Three) (Wai 2358); InguiRy - (OWai*2800).




189 event days. Of
these 110 are
nearing days, 21
are judicial
conferences, 3-4
are wananda and
58 are panel hui.

Inguires that will be
pProgressed are; the:

Remaining historical
IRGUIKIES:

7. Kalupapa inguires:

Remaining
UFGERNCIES/PrIGTILY,
MALLENS

StaRdingfelaims




YENUESHOIHESHNGES



Panels include members that have
llewing skills:

e Te reo Maori, Kawa and tikanga, Karanga,
Whaikorero, Waiata, Karakia, Mihi
Whakatau, Knowledge of iwi and hapu

history, Whakawatea skills, Poroporoaki
skills




Walldlape Moana ki Pouakani ‘
Jercury Nz Lid [2022]
NZS(€ 142 at [86] - [87].

s/l understands o The WT may regulate
thatitikanga is as Its procedure “as it
muchabout right or Sees fit™ and may: have

i d iedard te; and adoept
tIka PFOCESSES an such aspects of “te

ItIS about tika kawal o te marae” as|it
outcomes and thinks appropriate to
whaka-eais best theicase — at [87] &
achieved through SChi2:cliS (O)

tika processes —
[86]



TGl
Welralreloz) oziriel [ 70 =] 77 )

Vlana whenua need o These included principles
oL Lesthe controlling:  SUCHIAS Rara; it ed ana

. 1ana. Tiaken together;
I.LuJJO'?I PECALISE OLNREr: 0 .
» tney. reflect the
Likanga PrRCIPIes importance of
Wers also In play. acknowledging
WIONQABING ANGESIORNC
PAUANCET 2 Wel/ Lial

AITIRMS mana.

N



bound perceptlon that
lawyers andrhistorianstholding
the proecess to ransom

Perception that Wi is unable
to produce timely reports

W process s flexible, can provide
purpose built inquiries See Schedule 2

/. Kaupapa Inguires chance for
Inneyation

Appointment off Poul tikanga/reoi to
develop new. procedures withiclaimants
that are tikangal or reo centred. Kura
Kalpapa urgency will'hear and report in
te reo.

Use offWananga —C¢f. formallJEs
Vore directed mediation

Jiliapapa heanngs: withistaged
rFepoerting




POrts and my
iaVoUtes are:

WaltangiNirbunal (Z01%).
O AGLEGIOaNIENE ATREPOI;
1Lo) Claliis Concerig INEW.
Zedland Law.ard Policy,
Alfrecting Maori: Culturéeland.
ldentity. \Wai 262.

Waitangi Tribunal. (2008).
e Maunga Rongo — RePort
on Central North Is/and
Claims, Wai 1200,
Legislation Direct

Waitangi liribunal. (1988).
MuUriwhenRua. 1ishlng report,
Wai 22, Government
Printer.

Waitangitinbunal: (2018):
reMana- Wihati ARu -
REPOIL Ol e ROHENPOLEE
clalis, Walr898
Prepublication Version:

N



claims panel deployed in areas not under distrct Inguiry.

Reviewirelevance off Wil beyond completion of historicall claims and
Kalpapalinguires - focus on mediation

Have a tikangar unit within theWilrte optimally: use Wil membership
Expertise.

Tikanga Unit to assist Crownrand MaoerWhere the lireaty relationship
breaks down. This to be donethreughlimproved mediation, Wananga

or other tikanga based proceduresiwithradjudicationiasiardefault




	AC 2.4.3.10 Fox appendix.pdf
	Slide 1: Tikanga in the Māori Land Court and the Waitangi Tribunal 
	Slide 2:  The Māori Peoples’ Court
	Slide 3: Tikanga in the MLC
	Slide 4: Procedure
	Slide 5:  Karakia, Mihi Whakatau, Kōrero Reo Māori Poroporoaki,  karakia whakamutunga 
	Slide 6: Te Reo Māori 
	Slide 7: Nature of Applications   
	Slide 8: Tikanga in Substantive Law
	Slide 9: Tikanga 
	Slide 10: MLC Tikanga Cases – Numerous 
	Slide 11: Contested tikanga issues 
	Slide 12: WAITANGI TRIBUNAL – on the cusp of 2025 (50 years)
	Slide 13: Presiding Officers & Members
	Slide 14: WAITANGI TRIBUNAL  Nature of Claims
	Slide 15: 7 KAUPAPA INQUIRIES
	Slide 16: 4 Urgencies & Priority Inquiries
	Slide 17: Work Programme 2023-2024
	Slide 18: Venues for hearings 
	Slide 19: Tikanga in the WT
	Slide 20: Wairarapa Moana ki Pouakani Inc. v Mercury NZ Ltd [2022] NZSC 142 at [86] - [87].
	Slide 21: Tikanga Wairarapa Moana [76]-[77]
	Slide 22: Issues 
	Slide 23: Reports that have tikanga components
	Slide 24: Future Directions from 2025 and beyond




