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Abstract

This article examines the landmark 1878 defamation case of
Whistler v Ruskin, a pivotal legal battle that underscored the
complexities of adjudicating art criticism under defamation
law. The trial arose from John Ruskin’s scathing critique of
James McNeill Whistler’s work, which led Whistler to sue for
libel, seeking validation not just of his art but of his artistic
philosophy. Despite the public fascination and Whistler’s
tactical use of the trial as a platform for self-promotion, the jury’s
award—a derisory farthing—hinted at their view of the lawsuit
as frivolous. This case emphasizes the intrinsic challenge of legal
systems grappling with subjective art valuation and critiques,
the evolving norms of defamation, and the implications for
the freedom of speech. While Whistler nominally won, the
repercussions for both men were significant, affecting their
finances, reputations and positions within the art world, and
the trial’s legacy continues to inform the discourse around art,
law and cultural value.
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In 1878, the libel trial of Whistler
U Ruskin highlighted the fraught
intersection of subjective art
criticism with the objective rigour
of judicial scrutiny.! James McNeill
Whistler, the American-born,
British-based artist, initiated legal

action against the esteemed critic
John Ruskin following a vitriolic
critique of Whistler’s painting
Nocturne in Black and Gold—
The Falling Rocket (figure 1). The
resulting proceedings transcended
the particulars of defamation,

1" The case of Whistler v Ruskin was heard at the Queen’s Bench of the High Court
on 25-26 November 1878. The original court transcripts for the case of Whistler v
Ruskin were not preserved. As a result, our understanding of the trial proceedings
relies heavily on contemporaneous press accounts, which have conserved a
significant portion of the dialogue and exchanges verbatim. These journalistic
records—collated by Merrill (1992)—serve as the primary source for reconstructing
the events of the trial in the absence of the official court transcripts.
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Figure 1: Nocturne in Black and Gold—The Falling Rocket

prompting a broader discourse on amplified Whistler’s aesthetic
the valuation and purpose of art in philosophy and inadvertently
the Victorian era. diminished the visibility of Ruskin’s

While defamation stood at the critiques of the art market. Whistler

core of the trial, the proceedings v Ruskin thus influenced art
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history’s discourse, demonstrating
how legal adjudications can steer
cultural understanding. Although
the case may not be remarkable
for its legal significance alone,
it serves as a pertinent example
of how the law can impact and
realign cultural narratives. Such
legal encounters, though often
considered peripheral, have the
capacity to mould our historical
and cultural consciousness—
nudging the recognition and
valuation of cultural expressions in
new directions. The process itself,
deserving of nuanced scrutiny,
underscores the complex interplay
between law and culture.

[A] HISTORICAL
TIMELINE AND
CONTEXT OF
WHISTLER V RUSKIN

The backdrop of late 19th-century
defamation law in Victorian England
primed a legal environment that
heavily favoured the safeguarding
of individual reputations. It was
within this legal context that
Whistler brought his action against
Ruskin, seeking £1000 for damage

to his artistic reputation, following
a harsh assessment of Whistler’s
exhibition at the Grosvenor Gallery
published in Fors Clavigera (1877;
in Cook & Wedderburn 1907: 149):

For Mr Whistler’s own
sake no less than for
the protection of the
purchaser, Sir Courts
Lindsay ought not to
have admitted works
into the gallery in which
the ill-educated conceit
of the artist so nearly
approached the aspect of
wilful imposture. I have
seen and heard much of
Cockney impudence before
now; but never expected
to hear a coxcomb ask
two hundred guineas for
flinging a pot of paint in
the public’s face.?

Opting for a jury trial, both
parties entrusted their case to the
discretion of their contemporaries,
with the jury drawn from the
affluent and educated classes. The
selection of this special jury was
nontrivial; it made the court a venue
for perspectives that might align
with social and cultural standings,
and perhaps with prevailing art
appreciations, more than with
legalistic rigour.

2 Eight paintings were exhibited in the Summer Exhibition at the Grosvenor
Gallery: Nocturne in Black and Gold—The Falling Rocket; Nocturne in Blue and Silver
(later titled Nocturne: Blue and Gold—Old Battersea Bridge); Nocturne in Blue and
Gold (later titled Nocturne: Grey and Gold—Westminster Bridge); Nocturne in Blue
and Silver; Arrangement in Black No 3: Irving as Philip II of Spain; Harmony in Amber
and Black (Portrait of Miss Florence Leyland); Arrangement in Brown; Arrangement in
Grey and Black, No 2: A Portrait of Thomas Carlyle. Of these painting only Nocturne
in Black and Gold: The Falling Rocket was put up for sale, with an asking price of
£200, and, while all eight paintings were discussed during the trial, it was Nocturne
in Black and Gold that was singled out in Ruskin’s defamatory criticism (Whistler
6 November 1878).
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Whistler’s legal position in
initiating the libel suit was
straightforward: he was tasked
with showing Ruskin’s review
was published, that it referred to
him specifically, and that it was
defamatory. These steps were not
onerous for Whistler to establish.
The defence, however, found itself
positioned to address a more
complex legal challenge. While
justification is a preferred and
definitive defence in libel cases,
affirming the truth of comments
on something as subjective as
art’s value proved problematic.
Consequently, the defence hinged
on arguing fair comment, claiming
Ruskin’s critique as an honest
and unmalicious expression on a
matter of public interest.

Over the two-day trial in
November 1878, the court became
an arena for self-promotion as
Whistler and Ruskin, poised to
broadcast their convictions on
the nature and purpose of art,
presented their arguments before
Judge Baron Huddleston and the
jury. Whistler, ever the shrewd self-
promoter, viewed the trial as an
opportunity to not only vindicate
his creative integrity but also to
advertise his work, while Ruskin
relished the prospect of expounding
his views on art economy (Whistler
6 December 1878; Ruskin August
1877). The proceedings attracted
significant public attention, with
the gallery teeming with London’s
art scene elite, journalists and a
notable attendance of women,

reportedly Oxford alumnae,
alongside subpoenaed artists
from both sides, all contributing
to the fervour. However, the trial’s
dynamics shifted markedly due
to Ruskin’s absence owing to
illness, leaving the ground open for
Whistler to command the narrative.
Whistler’s testimony, delivered with
charismatic embellishments, was
met with ridicule by the defence
counsel, but Ruskin’s absence
prevented a direct confrontation
that could have further illustrated
the stark contrasts between their
respective philosophies.

Within the courtroom, the trial
at times took on an almost farcical
air. Whistler’s Nocturne in Blue
and Silver: Old Battersea Bridge
(see figure 2) was displayed—
to everyone’s befuddlement—
upside down, at which point
the judge explained to the jury
that it represented Old Chelsea
Church. Once corrected, the
disorientation lingered, prompting
Judge Huddleston to query with
unintended wit: “Is this part of the
picture at the top Old Battersea
Bridge?” (“Action for Libel Against
Mr Ruskin” 26 November 1878: 2)
This question became a humorous
testament to the subjective nature
of experiencing Whistler’s art. The
defence counsel further escalated
the courtroom’s slide into theatre,
lampooning Whistler’s techniques
with a wit that bordered on mockery,
challenging the very essence of non-
representational art that broke from
the era’s pictorial conventions. The
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Figure 2: Nocturne in Blue and Silver: Old Battersea Bridge
trial, oscillating between solemn Despite these courtroom
deliberation and unintended satire, antics, it is important to nuance
underscored the chasm between that Ruskin’s critique was not a
the esoteric world of modern art blanket denunciation of abstract
and the traditional courtroom. composition; he had, after all,

Vol 5, No 2 (2024)



Visual Law—Aesthetic Verdicts: The Intersection of Art Critique and Law 379

famously championed the work of
J M W Turner (Munsterberg 2009).
Instead, his disapproval targeted
the philosophical underpinnings
of Whistler’s art—the “art for
art’s sake” principle that sought
to divorce art from moral or
narrative utility. The critique
engaged with a broader debate,
resonant with Marx’s conception of
culture as historically and socially
contingent, questioning whether
the autonomy championed by
Whistler could transcend its era
or if it was inherently bound to
the capitalist dynamics Ruskin
deplored. Through the spectacle of
the trial and the spirited defence of
his aesthetic, Whistler personified
the provocative idea of the artist as
an individual creator, expressing
an ethos of artistic independence
that, while magnetic and visually
striking, tested the boundaries of
art’s function and value within
society.

[B] RUSKIN’S
ECONOMIC
INTENTIONS AND
SOCIETAL CRITIQUE
IN CONTEXT

Despite the trial’s focus upon
Ruskin’s influence as an art
critic, a reputation established by
seminal works such as the multi-
volume Modern Painters (Ruskin
1890), by the 1870s Ruskin’s
intellectual pursuits had shifted

toward broader socioeconomic
questions. The critical passage
in Fors Clavigera that provoked
Whistler’s suit was a minor
portion of a larger discourse—a
reflection of Ruskin’s fixation on
wide-ranging social issues rather
than focused art criticism.

His engagement with the
Guild of St George, a charity he
founded with the aim of melding
arts, crafts and rural economy,
signified his commitment to
societal transformation.® Ruskin
aspired to liberate the individual
craftsman from the grind of
industrial labour, envisioning a
society that derived collective joy
and spiritual enrichment from
skilled artisanship. The sermon-
like structure of his prose,
increasingly didactic, revealed
Ruskin’s distressed perception of
an art world ensnared by market
forces and his disdain for artworks
that embodied, in his view, the ills
of industrial capitalism (Ruskin
1877: in Cook & Wedderburn 1907,
146-163).

Within this period, Ruskin
authored essays contending
with the perils of environmental
degradation, illustrating  an
association between the decline
of natural environments, beset by
what he termed “plague-winds”,
and the corresponding decline
in art and morality. Such
environments were inimical to the
urbanity celebrated in Whistler’s

3 The Guild is still in existence today: see website.
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canvases, possibly intensifying
Ruskin’s aversion to Whistler’s
aesthetic (Ruskin 1884: in Cook
& Wedderburn 1907; 5-80; in
Robbins 2021).

These larger economic and moral
criticisms of Ruskin, however,
were not readily translated into
the legal confines of a defamation
trial. Ruskin’s alarm at the
commercialization of beauty and
his depiction of Whistler’s asking
price as emblematic of a distasteful
trend—art’s valuation beingequated
solely with monetary worth—were
sidelined by the trial’s focus on the
libel accusation and potential harm
to Whistler’s reputation.

Ruskin’s gradual retreat from
direct art commentary and his
immersion into broader societal
critique coincided with his
deteriorating mental wellbeing.
This decline might have influenced
the tenor and coherency of
his critique, rendering his art
assessments even less suitable
for articulation within the strict
parameters of a libel proceeding.
Certainly, Ruskin was not a
man to shirk from disparaging
language; as the judge commented
in his summing-up: “Mr Ruskin
is evidently a man accustomed
to calling a spade a spade, and,
indeed, he sometimes calls a spade
something more” (Merrill 1992:
192-193).

In the end, the judicial process
failed to engage with the full depth
of Ruskin’s grievances against

the commodification of art. The
trial’s findings, while addressing
the narrow legal issue of
defamation, left unaddressed
Ruskin’s profound concerns over
the ethical and societal dimensions
of art’s economy—issues that went
to the heart of his later life’s work.

[C] THE VERDICT:
“WILFUL
IMPOSTURE” AND
THE BOUNDS OF
FAIR COMMENT

In the Victorian courtroom of
1878, while the libel lawsuit of
Whistler v Ruskin touched upon
deeper philosophical questions
of artistic intention versus public
interpretation, it was Judge
Baron Huddleston’s task to steer
the proceedings back to the legal
issues at hand. Therein lay the
legal quandary: the case’s focus
necessarily narrowed on the
specifics of the law, which in turn
marginalized the broader artistic
dispute between the parties. The
courtroom had to grapple with
the distinction between what
constituted  libelous content
and what fell within the bounds
of lawful critique, ultimately
prioritizing a resolution based on
legal definitions rather than on
the larger debate over the nature
of art.

Central to the case was the
defence of fair comment,
necessitating opinions to be
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subjective, devoid of malice, and
concerning public interest, as
dictated by the Libel Act 1843.
It was Ruskin’s use of “wilful
imposture” that sparked the jury’s
pivotal debate: was this phrase an
honest though scathing review, or
did it unjustly insinuate deceit on
Whistler’s part?

Contemporary press accounts
reveal the tension in the jury’s
deliberation. Judge Huddleston
stated: “The jury has agreed that
the defendant spoke his honest
opinion, but that is not enough.
The criticism must be fair and bona
fide.” Responding, the foreman of
the jury reflected the collective’s
uncertainty: “The difficulty among
us rests in the opinion of some of us
that the words ‘approaching wilful
imposture’ are meant to refer to
the artist.” To which a fellow juror
asked for further clarity: “If there
is no reflection upon the man,
and the words apply simply to his
works, would they come within
bona fide criticism?” (Merrill 1992:
195-196) The judge’s affirmative
answer highlighted the critical
concern: distinguishing personal
defamation from genuine artistic
critique, a conundrum signifying
the jury’s acute awareness of the
significance placed on fair comment
within the legal framework.

John Humffreys Parry,
representing Whistler, argued
that the defence’s approach, while
possibly intended to diminish
Whistler’s claim, inadvertently

escalated the case. Parry
emphasized the importance of
this distinction, stating in court:
“When the honorable and learned
gentleman sneeringly conjured
up an imaginary group of young
ladies admiring Mr Whistler’s
paintings, he must have forgotten
that there are women’s names in
art that are entitled to the greatest
consideration and respect” (Merrill
1992: 183). By suggesting that
the defence’s conduct had been
offensive, Parry was opening
the way for increased damages.
Conversely, the defence counsel’s
strategy, eliciting laughter through
ridicule, was a deliberate attempt
to trivialize the suit and mitigate
damages, although clearly not a
strategy without risk.

The awarded
farthing—indicated  the  jury
considered Ruskin’s critique
honest but insufficiently fair,
reflecting the nuanced challenges
of adjudicating art criticism within
the framework of defamation law.
It was a verdict that spoke volumes
about the case being anchored in a
specific legal principle rather than
a referendum on aesthetic values.
The contemptuously minimal
amount awarded also implies that
the jury may have regarded the
lawsuit as an inappropriate use of
court resources, suggesting they
felt the trial was employed more
for self-publicity than for seeking
redress of genuine harm.

Sum—a mere
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[D] EVOLVING
DEFAMATION
NORMS

The Whistler v Ruskin trial serves
as a notable illustration of the
incremental evolution from rigid
commonlawdefamation standards
towards a more sophisticated
balance  between = reputation
protection and freedom of speech,
heralded by subsequent statutory
reforms.

This shift would soon be further
codified via statutory reforms,
including the Libel Act 1888 and the
Law of Libel Amendment Act 1888,
which introduced new provisions
for press protections in reporting
matters of public interest. While
these reforms allowed defendants
in libel cases to plead apologies and
make amends, it is worth noting
that, during the 1878 Whistler v
Ruskin trial, Ruskin remained
steadfast, instructing his counsel
to declare unequivocally that he did
not “retract one syllable of what he
said in the criticism” (Merrill 1992:
171). Despite these firmly held
positions, had the 1888 reforms
been in place, they might have
coloured the jury’s deliberations
and affected the post-trial narrative.
The statutes heralded greater
focus on nuances of defamation
concerning the press and public
figures and set the stage for a more
complex interplay of -criticism,
reputation and legal recourse.

When viewed through the prism
of modern defamation standards,
the Victorian judgment in Whistler
v Ruskin contrasts sharply with
current legal practices. Under the
Defamation Act 2013, a claimant
such as Whistler would bear the
responsibility of proving that the
defamation caused serious harm to
his reputation. This contemporary
requirement shifts the evidentiary
focus significantly towards the
claimant, a departure from the
once defendant-centric burden of
proof.

This evolution in legal
benchmarks echoes a broader
societal dialogue regarding
the reconciliation of individual
honour with the principle of
free expression. In its historical
moment, the Whistler v Ruskin
trial became a platform where this
delicate equilibrium was tested—
an equilibrium that continues to
be a subject of legal refinement
and public debate. The serious
harm criterion embodied in the
Defamation Act 2013 exemplifies
a legal pivot towards a discernible
and substantial impact, rather
than an inferred impact, from
defamatory content.

[E] CONCLUSION:
MEMORY AND
LEGACY

Though conclusively settled in
court, Whistler v Ruskin etched a
lasting impression on the history
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of art. Whistler’s ostensible win
symbolized an ideological triumph
if not a fiscal one. While society at
large saw humour in the measly
sum, many peers and institutions
interpreted it as a moral victory,
endorsing the preservation of
an artist’s reputation (Way 12
February 1880: in MacDonald &
Ors nd).

The trial’s fiscal impact on
Whistler was, nonetheless,
profound. In May 1879 he was
declared bankrupt and his London
home and effects put up for sale.
The auction of his art works, which
took place at Sotheby’s, London,
on 12 February 1880, marked a
turning point in Whistler’s career,
compelling him to reconstruct his
financial and artistic life (“London
Bankruptcy Court” 7 May 1879).

Contrastingly, Ruskin’s
immediate post-trial years were
characterized by a withdrawal from
public engagements as health and
vitality waned. The diminished
frequency and fervour of his critical
writings post-trial suggest that the
legal dispute had a lasting impact
on his role as a public intellectual
and art critic.

In time, Whistler rebounded,
his reputation recovering to
assume a central role in the
Aesthetic movement. Despite initial
challenges, including the public
and critical scorn that followed the
contentious trial, Whistler’s work
gained appreciation and respect.
Notably, the city of Glasgow acquired

his portrait of Thomas Carlyle in
1891. The “Nocturne” series, once
the subject of disdain as evidenced
by the hisses greeting Nocturne
in Blue and Silver at an 1886
auction, gradually transcended
its early reception (Merrill 1992:
5). Embracing the negative
critique with characteristic flair,
Whistler interpreted the public’s
disdain as inadvertent praise and
noted as much in a letter to The
Observer. Meanwhile, his self-
narrative of the trial published in
December 1878 crafted an image
of resilience and vindication, a
sentiment underscored when the
Nocturne in Blue and Gold—Old
Battersea Bridge eventually found
a prestigious home in the Tate
Gallery in 1905, affirming its status
as a valued piece of art (Whistler
1890: 2-19; The Tate nd).

“The most celebrated lawsuit in
the history of art” reflects a moment
where the art world’s connection
with the principles of the Aesthetic
movement intensified (Merrill
1992: 1). Moreover, through the
public spectacle of the courtroom
and the sensational press coverage
that ensued, the trial actively
participated in shaping the
discourse on what constitutes the
intrinsic value of art itself.

Reflecting on the trial’s specifics,
the legal process also altered the
discourse in other ways. It is
evident that Ruskin suffered losses
both legal and professional, unable
to articulate in court the theory of
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art economy he believed might be
“sent over all the world” through
the publicity of the proceedings
(Merril 1992: 62). Yet, the trial did
not facilitate the broad dialogue he
aspired to catalyse, falling short of
engaging with his economic theory
of art. His anticipation of using the
trial as a forum to illuminate his
ideas on art’s intrinsic value versus
its market price was stymied by
the defence’s requirement to
prove fair comment. This legal
constraint shifted the discourse
from a potentially expansive debate
on art economy to a more focused
one—hinging on whether Ruskin’s
exacting words about Whistler’s
Nocturne were an honest yet tactful
critique or a malicious denunciation
camouflaged as assessment.

In the trial’s aftermath, Ruskin’s
disillusionment with the law’s
limitation on his critical commentary
led to his relinquishment of the
Slade Professorship, a self-perceived
necessity under the weight of what

About the author

he interpreted as a judicial gag: “I
cannot hold a Chair from which
I have no power of expressing
judgement without being taxed
for it by British Law” (Ruskin 28
November 1878). Thus, the trial
of Whistler v Ruskin contributed
subtly to the shape of the cultural
narrative—not through grand
declarations about art’s purpose—
but by revealing the limitations of
the court as a venue for complex
cultural debates. It underscored the
inherent challenges in assessing
and reconciling the theoretical
underpinnings of art and its practice
within the strictures of defamation
law. While it may not have affirmed
Ruskin’s theories nor furnished
Whistler with substantial damages,
the case remains a reflective mirror
of this challenging reconciliation,
a reminder of the complexities
that arise when legal frameworks
intersect with the multifaceted
realm of artistic expression.

Dr Amy Kellam'’s profile is found at the School of Advanced Study website.

Email: amy.kellam@sas.ac.uk.
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